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JAMES BROWN SCOTT, 1866-1943 * 


By Georcs A. FINcH 
Editor-in-Chief 


Sensing that it might be an epilogue, as in fact it turned out to be, to his 
life’s work, Dr. Scott on April 1, 1939, wrote in the preface to the last of a 
long list of legal and scholarly volumes which bear his name as author or 
editor, as follows: ‘‘For nearly half a century, from the time of entering 
Harvard College until the present day, I have been deeply interested in the 
fundamental conceptions of law and of the state; and in later years it has 
been my good fortune to have had practical experience with the law of the 
state, and especially with the law of the international community.’’! To 
give a brief account of any busy person’s life of fifty years would be difficult; 
to attempt to do so adequately for a man of Dr. Scott’s dynamic personality, 
vivid imagination, keen intellect, tireless energy, cultured mind, and human 
soul seems almost futile; for each of his active years one might write a 
separate article and not overdo the task. 

Scholar, teacher and expounder of the law, author or editor of some thirty 
separate works and general editor of thirty-five titles in series, joint editor 
of ten more, writer of articles too numerous to mention, and speaker on 
hundreds of occasions for which he has left published or manuscript records, 
founder of a school of law, founder and editor of a journal of international 
law, co-founder of an academy of international law, advocate and successful 
promoter of an international court of justice, organizer of two international 
institutes and two societies, government legal adviser and jurisconsult, 
delegate to ten official international conferences and attendant at many more 
unofficial international gatherings, member of eight official international 
commissions, recipient of seventeen honorary degrees from colleges and 
universities in the United States, Canada, Latin America, England and 
Europe, decorated by ten foreign governments—throughout his years of 
ceaseless and many-sided activities, Dr. Scott was inspired by one all-per- 
vading ideal which burned from his heart into everything he applied his mind 
or laid hands to—that ideal was Justice! On the title page of one of his 
earliest volumes he quoted Daniel Webster: ‘Justice is the great interest of 
man on earth.’”’? The justice which Dr. Scott believed in was not merely 


* This article will serve as a sketch in part of a complete biography which Dr. Scott re- 
quested the writer to prepare. He would appreciate having called to his attention any 
inaccuracies or omissions which Dr. Scott’s friends or colleagues may note, and any other 
incidents in Dr. Scott’s life about which they may have information. 

‘Law, The State, and The International Community: A Commentary on the Development of 
Legal, Political, and International Ideals. New York: Columbia University Press, 1939. 

* Cases on Quasi Contracts. New York: Baker, Voorhis & Co., 1905. 
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between man and man, but between men and women, or, as he expressed it 
later in life, ‘Equality in all human relationships.”* After a few years’ 
experience in the practical conduct of international relations, his concept of 
justice evolved from the interest of the individual to that of the nation. This 
development in his thinking was again shown upon the title page of a volume 
published in 1909 which he illumined with a quotation from Albert Galla- 
tin: ‘‘ The true honor and dignity of the nation are inseparable from justice.”’ 
This kind of justice he maintained should be measured by the same standard 
of morality for the state as for the individual.’ Finally, his concept of 
justice expanded to global proportions and his favorite quotation became 
that from the French moralist Joubert: ‘‘ Might and right control every- 
thing in the world; might, until right is ready.” 

From his birth at Kincardine, Ontario, Canada, on June 3, 1866, of Ameri- 
can parents temporarily visiting that town, Dr. Scott seemed predestined to 
an international future in which the crossing of boundary lines would be a 
common occurrence. After a childhood in Philadelphia, the home of his 
parents, he entered Harvard College from which he graduated summa cum 
laude with the degrees of A.B. in 1890 and A.M. in 1891. Awarded a Parker 
fellowship, he specialized in international law until 1894, studying in the 
meantime at Berlin, Heidelberg, and Paris. ‘lo recuperate his health while 
a student in Europe, he went to Egypt in 1893. On this trip he met Dr. 
Nicholas Murray Butler, then a professor on sabbatical leave from Columbia 
University, and its President for the last forty-three years. A lifelong friend- 
ship between them was begun which had an important influence upon Dr. 
Scott’s future career. 

Following the completion of his studies in Europe, Dr. Scott returned to 
the United States, and, attracted by the climate of Southern California, he 
went to Los Angeles and practiced law from 1894 to 1899. The constructive 
instinct of his nature began immediately to develop, for in 1896 he organized 
the Los Angeles Law School and was its dean for three years. It is now the 
Law Department of the University of Southern California. Upon the 
outbreak of the Spanish-American War in 1898, he enlisted as a private in 
the 7th Regiment of California Volunteers and was mustered out as a cor- 
poral. He left California in 1899 to become Dean of the College of Law of 
the University of Illinois. He accepted a professorship at the Law School 
of Columbia University in New York City in 1903 where he remained until 
appointed Solicitor for the Department of State in 1906. From this position 
he resigned in 1911 to become Secretary and Director of the Division of 
International Law of the Carnegie Endowment for International Peace. 


3 Proceedings of American Society of International Law, 1931, p. 28. 

4 The Hague Peace Conferences of 1899 and 1907. Baltimore: The Johns Hopkins Press, 
1909. 

5 See address, ‘A Single Standard of Morality for the Individual and the State,” Pro- 
ceedings of American Society of International Law, 1932, p. 10. 
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Throughout his career, however, in government service and with the 
Endowment, Dr. Scott insisted upon retaining an academic connection where 
he could teach and have contact with the younger generation whom he 
regarded as a constant source of inspiration and most of whom venerated him 
as followers at the feet of a master. Besides many occasional lectures and 
courses which he was invited to deliver, not only in his own country but 
abroad,® Dr. Scott occupied chairs at nearby universities which he was able 
to hold without interference with his daily duties in Washington. From 
1906 to 1911 he taught law and international law at George Washington 
University, Washington, and from 1908 to 1916 he was lecturer on inter- 
national law at Johns Hopkins University, Baltimore. From 1921 to 1940 
he occupied the chair of international law and international relations at the 
Georgetown School of Foreign Service, Washington, and from 1933 to 1940 
he was professor of international law, jurisprudence, and Roman law in 
Georgetown University Law School. At the 142nd annual commencement 
of this university held June 9, 1941, a few days after Dr. Scott had reached 
his 75th birthday, he was made Professor Emeritus and cited by the Presi- 
dent and Directors “‘in grateful memory of twenty years rich in fruits of 
wisdom, scholarship, and loyalty.” 


CASEBOOK ON INTERNATIONAL LAW 


While Dr. Scott was Dean of the College of Law of the University of Illi- 
nois, the President of the University was Dr. Andrew Sloan Draper, who had 


been a Judge of the Court of Commissioners of Alabama Claims. Associa- 
tion with Dr. Draper no doubt rekindled in Dr. Scott his earlier interest in the 
subject of international law, for it was while there he edited and published 
his first Casebook on International Law.? The volume was dedicated to 
President Draper. Originally planned as a revision of Cases and Opinions on 
International Law published in 1893 by Freeman Snow, Dr. Scott’s former 
instructor in international law at Harvard University, the changes made 
were such that it was decided to issue the revision as an independent work. 
The cases were selected from decisions of English and American courts with a 
syllabus *and annotations. As this work indicates Dr. Scott’s early ideas on 
the place of international law in the system of modern jurisprudence, a brief 
quotation from the preface will be of interest in comparing his later opinions 
on this subject: 
The idea underlying this volume is that international law is part of the 
English common law; that as such it passed with the English colonists 


* For two of these trips abroad, see his report as Carnegie Exchange Professor in 1927 to 
the Universities of Habana, Chile, Buenos Aires, and Montevideo, in Latin America, and to 
the University of Salamanca, Spain. Carnegie Endowment Year Book, 1928, pp. 108-120. 
See also, p. 212, infra, concerning his trip to Germany in 1928 as Visiting Carnegie Professor. 

"Cases on International Law. Boston: Boston Book Co., 1902. Reissued by the West 
Publishing Co., St. Paul, Minn., in 1906. 

® Prepared by William C. Dennis, then assistant professor of law, University of Illinois. 
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to America; that when, in consequence of a successful rebellion, they 
were admitted to the family of nations, the new republic recognized 
international law as completely as international law recognized the new 
republic. Municipal law it was in England; municipal law it remained 
in the United States. No opinion is expressed on the vexed question 
whether it is law in the abstract; our courts, state and federal, take judicial 
cognizance of its existence, and in appropriate cases enforce it, so that 
for the American student or practitioner it is domestic or municipal law. 


A second edition was published in the American Casebook Series in 1922.° 
In his expanded preface to this edition Dr. Scott quoted with approval Sir 
Henry Maine’s statement as to the binding force of international law, namely, 
that ‘‘the state which disclaims the authority of international law places it- 
self outside the circle of civilized nations.” 1° Writing after the first World 
War, Dr. Scott commented: ‘‘International law seems to have stood fairly 
well the strain of war. It is no doubt true that the belligerent practices of 
nations have not squared with their peaceful professions. Nevertheless the 
law of nations emerges from the World War as a system with foundations 
unimpaired, although the structure bears outward marks of violence and 
unsightly scars which only time can cover.” But, he continued, ‘‘ whether 
we admit it with open eyes, or ostrich-like bury our heads in the sand, there 
is such a thing as justice, independent of the state, above it and beyond it, 
although the formulation of its principles may change according to time, 
place, and circumstances.” ‘‘From this justice,” he concluded “nations 
must derive their rules of law.”” He ended this preface with the wish ‘“‘that 
members of the profession in foreign countries examine the decisions of their 
own courts, the awards of mixed commissions and sentences of arbitral tri- 
bunals in whose cases their respective governments have special interest, and 
produce collections of cases, not only for the benefit of the profession to which 
they belong, but also for the purpose of instruction in the law schools, uni- 
versities, and other seats of learning in their respective states.” 

The last edition of the Casebook on International Law ™ appeared in 1937. 
In editing it Dr. Scott enlisted the aid of a former student whose name ap- 
pears upon the title page. In this preface, Dr. Scott goes all the way in 
support of the legal nature of international law. ‘The legal nature of the 
law of nations,”’ he says, “‘has now been sufficiently demonstrated both to 
justify and to require the teaching of international law as a branch of legal 
science in the law schools not merely of the United States but of every coun- 
try in the international community.” Accordingly, “‘in the present edition, 
international law is not developed merely by English and American decisions, 
but by those of some sixty sovereign nations of the world,” as well as by cases 
of arbitration. This arrangement, he explained, is “‘grounded upon the 

® Cases on International Law. St. Paul: West Publishing Co., 1922. 

10 International Law. London, 1888, p. 38. 


1 Cases on International Law. By James Brown Scott and Walter H. E. Jaeger. St. 
Paul: West Publishing Co., 1937. 
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belief that arbitral decisions are essentially judicial decisions”? and that 
‘‘municipal courts everywhere, upon assuming jurisdiction of a case involving 
international law, treat that law as the municipal law of the country in which 
the suit is brought, in the sense that international law forms a part of the 
municipal legal system of every sovereign member of the international com- 
munity. Even a slight familiarity with foreign cases involving the law of 
nations,”’ he continued, “will suffice to show that, although they are more 
or less conditioned in form by loca] procedure and in substance by local law, 
they are nevertheless ultimately decided in accordance with the rules and 
precepts of international law. The stream is indeed everywhere colored by 
the soil through which it reaches the sea, but the sea itself is international. 
.. . Slowly, almost imperceptibly throughout the centuries, the law of 
nations has won recognition and acceptance as true law.” 

The emergence of international law from the mists of the past to the light 
of the present had been previously described by Dr. Scott in an earlier 
volume, the first which he published not as a professor for academic use in 
the classroom, but for practical use by statesmen and publicists: 


From the cell of the cloister international law passed into the study of 
the philosopher, the jurist, and the scholar; from the study it entered 
the cabinets of Europe, and for two centuries and more a recognized 
system of international law has determined the foreign relations of na- 
tions; from the cabinet to courts of justice, where the rights of nations 
as well as individuals have been debated and enforced; and finally, from 
the court room international law has made its way to the people, who, 


in last resort, dominate court and cabinet, and enlist in their service 
scholar as well as priest.” 


A year later in another early volume he stated fundamental postulates of 
international law accepted by few of that generation but universally pro- 
claimed today by all who are seeking to curb unjustifiable national ambitions 
and promote international codperation as the means of achieving law and 
order in a lawless world: ‘‘The independence of the state is the very postulate 
of international law; but the solidarity of interest has made itself felt to such 
a degree that nations have yielded and must in the future yield something 
of their absolute liberty and independence, just as a citizen yields his 
absolute freedom for the benefit of society, of which he is a part.’’" 


TEACHING LAW BY THE CASEBOOK METHOD 


During his professorship at the Law School of Columbia University in 
New York City, Dr. Scott edited a volume of Cases on Quasi Contracts,“ and 
two volumes of Cases on Equity Jurisdiction.“ His attachment to the case- 


” Texts of the Peace Conferences at The Hague. Boston: Ginn & Co., 1908, Introduction, p. x. 

4% The Hague Peace Conferences of 1899 and 1907, ibid., Vol. I, p. 5. 

“ Previously cited, footnote 2. In this work he was assisted throughout by Mr. J. 
Reuben Clark, Jr., then a member of the New York Bar. 

* New York: Baker, Voorhis & Co., 1906. 
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book method of teaching law, in which he had been indoctrinated at Harvard, 
and his success in publishing three casebooks within four years, encouraged 
him to undertake the promotion of a more general acceptance of this method. 
He urged that the lecture system should be discarded ‘“‘because in it the 
lecturer does the work and the student is either a willing receptacle or offers 
a@ passive resistance.”’ He boldly predicted that the lecture system was 
doomed. He interested the West Publishing Company, law publishers of 
St. Paul, Minn., in his plans, and in 1908 the American Casebook Series was 
started with Dr. Scott as the General Editor. In his preface to the series, 
the General Editor announced “‘a series of scholarly casebooks, prepared with 
special reference to the needs and limitations of the class-room, on the fun- 
damental subjects of legal education, which, through a judicious rearrange- 
ment of emphasis, shall provide adequate training combined with a thorough 
knowledge of the general principles of the subject. . . . The collection will 
develop the law historically and scientifically.’”” Thus, he said, ‘the law will 
be presented as an organic growth, and the necessary connection between 
the past and the present will be obvious.’’ The preparation of the case- 
books was to be entrusted to “experienced and well-known teachers of the 
various subjects included, so that the experience of the class-room and the 
needs of the students will furnish a sound basis of selection.””4® When he 
gave up the general editorship of the series in 1915, he had arranged for 
and had seen actually published fourteen volumes on the subjects of Bills, 
Carriers, Common Law Pleading, Constitutional Law, Criminal Law, Crim- 
inal Procedure, Damages, Insurance, Partnership, Principal and Agent, 
Persons and Domestic Relations, Suretyship, Trusts, Wills, Descent and 
Administration. By that time he had also had the satisfaction of reading 
in the Report on Legal Education published by the United States Bureau of 
Education in 1914, that ‘“‘The case method is today the principal method of 
instruction in the great majority of the schools of this country,” thus virtu- 
ally seeing the fulfilment of his prior prediction of the doom of the lecture 
system of law teaching. 


THE AMERICAN SOCIETY AND JOURNAL OF INTERNATIONAL LAW 


At about the time he edited his first casebook on international law, Dr. 
Scott conceived the idea of publishing a journal of international law, for he 
tells us that when he was invited to a chair of law in the Columbia University 
Law School, which was in 1903, while he was still at Illinois, ‘‘ President 
Draper, of the University of Illinois, was anxious to have me remain and he 
was willing to make certain concessions, none of which interested me be- 
cause of their financial character. I stated that I should be glad to remain 

. if he would request the trustees of the University of Illinois to permit 
the establishment of a journal of international law. He said that he did not 


16 Preface which appeared in the volumes of the American Casebook Series published 
while Dr. Scott was General Editor. 


JAMES BROWN SCOTT, 1866-1943 189 


see the feasibility of such a journal. Therefore, I accepted the appointment 
to Columbia University which had been offered to me.’’!7 Whether or not 
Dr. Scott attempted to start a journal of international law at Columbia 
University is not known, but the annual meeting of the Lake Mohonk Con- 
ference on International Arbitration held in the spring of 1905, while he was 
still a professor at Columbia, obviously seemed propitious to him to launch 
his project, for, to use his own words, “‘it appeared from informal discussion 
and exchange of views, among the various members present, that a strong 
desire existed for the formation of a society or association for the advance- 
ment of international law and for the establishment of a periodical in English 
devoted to the interests of international law in this country. An informal 
committee, composed of Messrs. George W. Kirchwey, Robert Lansing, and 
James Brown Scott, met on Thursday afternoon, June 1, to consider the 
feasibility of organizing such a society.”” The committee determined to take 
the sense of the Conference upon the proposal. A resolution introduced 
by Mr. Kirchwey committing the Conference to ‘‘favor the movement to 
establish a society of international law in the United States and of an Ameri- 
can journal of international law,’ after consideration by a committee, re- 
ceived the unanimous endorsement of the Conference. In the meantime, 
upon the invitation of Judge George Gray, President of the Conference, 
twenty-four members specially interested in the project held a meeting and 
appointed a committee to draft a constitution and issue a call for a subse- 
quent meeting to perfect the organization. Dr. Scott was elected Secretary 
and Treasurer. At subsequent meetings of the Committee on Organization, 
which was enlarged from time to time, a constitution was drafted which was 
adopted on January 12, 1906, at a meeting in the rooms of the Bar Associa- 
tion of the City of New York. A plan for the publication of a journal of in- 
ternational law was drafted and presented by Dr. Scott. At the first meet- 
ing of the Executive Council of the Society held in Washington on January 
29, 1906, Dr. Scott was elected Recording Secretary. At this meeting he 
again presented his plan for the publication of a journal by the Society. The 
Executive Council met the second time at Lake Mohonk on June 1, 1906. 
As this date may be considered the birthday of the AMERICAN JOURNAL 
OF INTERNATIONAL Law, it will be more interesting to read the proceedings 
as prepared by Dr. Scott himself: 

The business taken up at this meeting was the definite arrangement 
to launch the Journal of International Law as proposed by Mr. James 
Brown Scott in his outline read at a previous meeting. Upon motion 
of John W. Foster, seconded by David J. Brewer, Mr. Scott was ap- 
pointed Managing Editor of the American Journal of International 
Law and authorized to publish the same as the organ of the American 
Society of International Law. Mr. Scott was further authorized to 


draw upon the Treasurer for $600 per year, or any necessary amount 
not to exceed that sum, for the purposes of clerical assistance in editing 


" Proceedings of the American Society of International Law, 1931, pp. 242-243. 
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the proposed Journal. The Managing Editor was also given power to 
name an editorial board of not less than seven to codperate with him 
in the editing of the Journal. The meeting then adjourned.'® 


The American Society of International Law held its first annual meeting 
in Washington, April 19-20, 1907. In opening the session, Mr. Elihu Root, 
then Secretary of State and the Society’s first and only President for seven- 
teen consecutive years, foresaw with prophetic vision the Society’s future 
usefulness in fostering the study of international law and promoting the es- 
tablishment of international relations on the basis of law and justice, as the 
Society in its Constitution had defined its objects: 


In opening this meeting of the American Society of International 
Law, which I hope will be the first of many meetings in unbroken suc- 
cession to continue long after we personally have ceased to take part in 
affairs, let me welcome you to the beginning of your labors for a more 
thorough understanding of this important and fascinating subject. It 
is impossible that the human mind should be addressed to questions 
better worth its noblest efforts, offering a greater opportunity for useful- 
ness in the exercise of its powers, or more full of historical and contempo- 
rary interest, than in the field of international rights and duties. The 
change in the theory and practice of government which has marked the 
century since the establishment of the American Union has shifted the de- 
termination of great questions of domestic national policy from a few 
rulers in each country to the great body of the people, who render the 
ultimate decision under all modern constitutional governments. Coinci- 
dent with that change the practice of diplomacy has ceased to be a mystery 
confined to a few learned men who strive to give effect to the wishes of 
personal rulers, and has become a representative function answering to 
the opinions and the will of the multitude of citizens, who themselves 
create the relations between states and determine the issues of friend- 
ship and estrangement, of peace and war. Under the new system there 
are many dangers from which the old system was free. The rules and 
customs which the experience of centuries had shown to be essential to 
the maintenance of peace and good understanding between nations have 
little weight with the new popular masters of diplomacy; the precedents 
and agreements of opinions which have carried so great a part of the 
rights and duties of nations toward each other beyond the pale of dis- 
cussion are but little understood. The education of public opinion, 
which should lead the sovereign people in each country to understand 
the definite limitations upon national rights and the full scope and 
responsibility of national duties, has only just begun. Information, 
understanding, leadership of opinion in these matters, so vital to wise 
judgment and right action in international affairs, are much needed. 
This Society may serve as a collegium, in the true sense of the word, in 
which all who choose to seek a broader knowledge of the law that governs 
the affairs of nations may give each to the other the incitement of earnest 
and faithful study and may give to the great body of our countrymen 4 
clearer view of their international rights and responsibilities.!® 


18 The foregoing narration is taken from the History of the Organization of the American 
Society of International Law, Proceedings of First Annual Meeting, 1907, pp. 23-38. The 
plan for the publication of the Journau may be found on p. 29. 19 Jbid., pp. 43-44. 
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When Mr. Root retired as President of the Society in 1924, Dr. Scott like- 
wise retired as Recording Secretary. During this whole period of seventeen 
years, Dr. Scott participated actively in the conduct of the affairs of the 
Society, in arranging the programs of the annual meetings, and often added 
to the interest and value of the discussions by taking part in them. He 
served as Vice-President from 1924 until 1929 when he was elected President. 
For ten years thereafter he presided at the annual meetings and made a series 
of informative and scholarly presidential addresses which are printed in the 
annual Proceedings. In 1939, he was elected Honorary President of the 
Society, which position he retained until his death. 

Following the authorization of the Executive Council on June 1, 1906, 
above recorded, Dr. Scott succeeded in launching the AMERICAN JOURNAL 
oF INTERNATIONAL Law in January, 1907. In order to assure the ap- 
pearance of the first number, Dr. Scott advanced from his personal funds 
the necessary sum, amounting to about $1,700, which was later repaid in full 
by the Society.2® Beginning in 1909, Dr. Scott’s title was changed to Editor- 
in-Chief of the JourNaL and it appeared under his name in that capacity 
until he was made Honorary Editor-in-Chief in 1924. The quarterly issues 
contained editorial comments based upon his intelligent grasp of current 
international happenings and their historical background. On some of these 
questions he spoke from intimate knowledge because of his official associa- 
tion with the events involved. Many of the articles contributed by others 
were due to his world-wide personal friendships and associations. 

Twice during the long existence of the Society and JourNAL Dr. Scott had 
the happiness and privilege of participating in informal functions celebrating 
their unusual success. At a meeting held on December 30, 1915, Dr. Scott 
called attention to the fact that “‘ we have successfully passed the first decade 
of our existence.”” The finances of the Society, he said, ‘‘have been so care- 
fully husbanded that all expenses of the Society have been paid without the 
levying of an assessment,” and the ‘‘ AMERICAN JOURNAL OF INTERNATIONAL 
Law has appeared for the past nine years without requiring an assessment 
of any kind.”” He was happy to say, in conclusion, ‘‘that there is a modest 
balance to the credit of the Association, in bank, of the sum of approximately 
$7,000.”2! It remained for Mr. Root, as President of the Society, to dwell 
upon some of the results which had been achieved, for he added to Dr. Scott’s 
remarks the following statement: ‘“‘ A year or so ago, in conversation with one 
of the most distinguished authorities in international law, a professor in one 
of the great English universities, he told me that the JourRNAL published by 
this Society was in his opinion, and in the general opinion as he observed it, 


** See his report to the Executive Committee, Dec. 12, 1908, which he concluded with the 
statement that the JouRNAL’s success during his two years’ stewardship “is due in no small 
Measure to the encouragement and codperation of Messrs. Root, Straus, Anderson and 
Lansing.” Mss. Minutes of the Society. 

* Proceedings of American Society of International Law, 1915, p. 137. 
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the best journal of international law that had ever been published.”*? At 
the annual meeting of the Society held in 1916 Mr. Root again referred to 
the achievements of the Society. First, as to the great change of conditions 
which had taken place, he said: 


Ten years ago all the governments of the world professed unqualified 
respect and obedience to the law of nations, and a very small number 
of persons not directly connected with government knew or cared any- 
thing about it. In this country at least international law was regarded 
as a rather antiquated branch of useless learning, diplomacy as a foolish 
mystery, and the foreign service as a superfluous expense. Now that 
governments have violated and flouted the law in many ways and with 
appalling consequences, the people of this country at least have begun to 
realize that observance of the law has a real and practical relation to the 
peace and honor of their own country and their own prosperity. They 
are beginning to take an interest in the subject, to discuss it in the news- 
papers, to inquire how observance of the law may be enforced. There 
appears a dawning consciousness that a democracy which undertakes to 
a its own foreign relations ought to know something about the 
subject. 


He then proceeded to comment upon the contribution which the Society 
and its JouRNAL had made toward the education of the American people in 
the field of international relations: 

If we had not established this Society ten years ago to study and dis- 
cuss and spread a knowledge of international law it would surely be 
demanded now, and we may be certain that our annual public discussions 
and the publication of the admirable JouRNAL which we have always 
maintained, with its definite and certain information upon international 
events, its interesting and well informed discussion of international 
topics, and its supplements, with their wealth of authentic copies of 
international documents, have contributed materially towards fitting 
the people of our country to deal with the international situations which 
are before them.” 


The twenty-fifth anniversary of the Society and JouRNAL was celebrated 
at the annual meeting held in Washington in 1931 at an informal luncheon 
over which Dr. Scott then presided as President of the Society and Editor-in- 
Chief of the Journat. Mr. Charles Noble Gregory, one of the small group 
which shared in the founding of the Society in 1905-1906, referred to “the 
indefatigable leadership of our honored President, whose labors have been 
those of a hundred men and whose accomplishments have been those of a 
thousand.” The publication of the Society’s JourNaL, Mr. Gregory be- 
lieved, had rendered ‘‘the very highest service not only to our own country 
but to the world.” ‘We have made the consideration of international 
affairs upon lines of justice, justice, justice,—that great and controlling factor 
in life,” he said, “‘a matter of common and general interest.” Dr. David 


2 Proceedings of American Society of International Law, 1915, p. 138. 
23 Tbid., 1916, pp. 1-2. 
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Jayne Hill, who was American Minister at The Hague in 1907 and met Dr. 
Scott there as adviser of the American delegation to the Second Peace 
Conference, paid him the following tribute: 


As I look back over these 25 years of the existence of the JourNAL, 
I have seen it grow in value and in authority. I cannot conceive of any 
leadership that could have accomplished more or even that could have 
accomplished so much, because here was a background of adequate 
learning, of absolute zeal and devotion, and above all a permanent and 
deeply-rooted idea that justice, if we could only ascertain what it is and 
how it is to be determined and applied, should rule the nations as well as 
individual men. 


The next to reminisce on the twenty-five years of the Society’s existence was 
Mr. George W. Wickersham, who was Attorney General of the United States 
while Dr. Scott was Solicitor for the State Department: 


I have always marveled that this JouRNAL has maintained such high 
excellence and has had such an increasing influence and position in 
international thought, but I reflect that Horace Walpole once said that 
virtue is the compensation given to the poor for the lack of riches. The 
codperative effort of a body of men giving their services without re- 
ward to this great task, for a society that had very little in the way of 
material resources, has eventuated in establishing a journal of primary 
importance in the world touching the subjects with which it concerns 
itself, until today the JourNAL of this Society enjoys an authority second 
to none and has a practical adaptability and usefulness which I think 


is primary over all others. My interest in that work has been quickened 
by the fact that its direction was in the hands of a man whom I first met 
some forty-odd years ago and with whom I have enjoyed a friendship 
ever since which has been one of the bright things in my life and ex- 
perience. 


One who rightfully classed himself as a younger member but who had 
joined the Society when it was organized, Mr. Arthur K. Kuhn, referred to 
the service of the Society and JouRNAL in providing an opportunity for the 
trained legal minds of the nation to work in common to develop and promote 
the best and highest ideals in international law. This, he thought, was the 
outstanding contribution which they had made to the life of the nation. 
Turning to Dr. Scott, Mr. Kuhn said: ‘In organizing such a group, placing 
it upon an active basis, and continuing with its labors over a quarter of a 
century in the notable manner in which you and your associates have done, 
you have made a memorable contribution to the life and work of our nation 
and our Government.”’ Dr. Leo 8S. Rowe, Director of the Pan American 
Union, then added his tribute to the services which the Society and its Presi- 
dent had rendered in awakening interest throughout the countries of Latin 
America in the study of international law and especially in the work of the 
Pan American Union. 

As the presiding officer, it was necessary for Dr. Scott to bring these in- 
teresting proceedings to a close. In his own manner of speech he reminded 
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his friends that the work had been coéperative, in which perhaps he had 
borne the laboring oar. And then, with characteristic familiarity with the 
classics, he referred to a memorable incident in the history of Greece: 


There was an occasion upon which the friends of one Miltiades, who 
was in command of the coming of Hellas, at the time in question, wished 
to erect a monument to him. The Greeks, a very intelligent people, a 
very reasonable people, replied that they would be delighted to do so if 
Miltiades could prove that he was the only person at Marathon. The 
statue has still to be erected.*4 


Dr. Scott continued to take a keen interest in the JouRNAL after his active 
work as Editor-in-Chief had ceased, and attended regularly the annual 
luncheons of the Board of Editors. After his retirement as President in 1939 
he was present at the two following annual meetings of the Society. Illness 
prevented his further attendance. 

The Society and its JourNAL, bearing the motto engraved upon their 
seal Inter Gentes Jus et Pax which so accurately expresses the great objective 
of Dr. Scott’s life, will undoubtedly remain among the outstanding memo- 
rials to the success of his devoted life’s work. 


SOLICITOR FOR THE DEPARTMENT OF STATE 


Dr. Scott has told us in his own words how he happened to be appointed 
Solicitor for the Department of State in 1906 by Secretary of State Elihu 
Root: 

My acquaintance with Mr. Root was accidental, during the time when 
I was professor of law in Columbia University Law School. A cold 
which had settled in my larynx had both enlarged and stiffened the 
vocal cords, so that it was difficult for me to speak above a whisper— 
or at any rate to address a class. It so happened at that time that the 
Solicitor—now termed the ‘‘ Legal Adviser’’—of the State Department 
had but recently resigned. I therefore wrote a letter to Mr. Root, then 
Secretary of State, to the effect that I would be glad to accept the posi- 
tion, if he cared to appoint me. In the letter I intimated that I did not 
need the position; that I had had no practical experience in international 
relations, although my hobby was international law, and that I would 
not care to have the position if it were reserved for political appointment. 


The letter, in Dr. Scott’s words, ‘‘concluded my somewhat impertinent ap- 
plication—as I now look upon it—by expressing the hope that the letter 
would reach his eye before it (meaning the letter) was thrown into the 
waste-basket.” Dr. Scott further informs us that he learned later “that 
Mr. Root was so amused at the nonchalant tone of the letter that he took it 
to the next Cabinet meeting and read it aloud; whereupon President Roose- 
velt—the first of the line—thumped the table with his hand and said: ‘ Elihu, 
we must appoint that man.’’’ After a personal interview with Mr. Root 


* The foregoing account of the celebration of the twenty-fifth anniversary of the Society 
and JOURNAL is taken from the Proceedings of the Society for 1931, pp. 243-248. 
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Dr. Scott received the apppointment and he entered upon his duties early in 
1906. Mr. Root corroborates this account of Dr. Scott’s appointment: ‘‘ He 
came to the State Department without any influence or backing of any kind. 
I had never known him and nobody spoke for him. He was selected solely 
for what he had already done and from what I could learn from inquiries I 
made.”’ 

Mr. Root was desirous of appointing a Solicitor competent to relieve him 
of the detailed legal work involved in passing upon claims of American citi- 
zens against foreign countries which were irritating some of our international 
relations. The first to receive his attention were five claims against Ven- 
ezuela. Secretary Root, himself a distinguished lawyer, reviewed each case 
as it was presented to him by his new Solicitor and, as Dr. Scott said, reached 
his decisions ‘‘as a judge on the bench”’ and not as a politician. On one oc- 
casion Dr. Scott quotes Mr. Root as remarking: ‘‘ We must always be careful, 
and especially so in our relations with the smaller states, that we never pro- 
pose a settlement which we would not be willing to accept if the situation 
were reversed.” 7 It can easily be imagined how a legal adviser with Dr. 
Scott’s ideals of justice felt perfectly at ease with a chief whose official actions 
were guided by the same high standards of conduct. Secretary Root offered 
to arbitrate the five claims against Venezuela but that Government even- 
tually preferred to settle four of them through diplomatic channels and the 
fifth was submitted to the Permanent Court of Arbitration at The Hague, 
which rendered a decision in favor of the United States on October 25, 1910.27 
It was Secretary Root’s policy to settle outstanding differences with Canada 
as well as those with the countries to the south. The most important of the 
former was the century-old North Atlantic coast fisheries dispute, which was 
referred for arbitration to The Hague in 1910. The Solicitor acted as coun- 
sel to the American agent.”® 

Other work of Dr. Scott in the Department of State is referred to else- 
where in this article. ‘The esteem in which he was held by the Secretary of 
State is a matter of record. In writing to Dr. Nicholas Murray Butler 
about Dr. Seott’s services Mr. Root said: ‘‘I consider it one of the most 
fortunate events of my administration of the State Department that I was 


* Letter of Elihu Root to Nicholas Murray Butler, Dec. 18, 1909, quoted in the biography 
Elihu Root, by Philip C. Jessup, New York: Dodd, Mead & Co., 1938, Vol. I, p. 456. 

* Dr. Scott’s account of his appointment and of these incidents is contained in his address 
as President of the American Society of International Law, in Proceedings of the Society 
for 1937, pp. 6-8. 

”” For Dr. Scott’s account of these cases and of the diplomatic negotiations which led to their 
settlement, see the AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. 3 (1909), pp. 436, 985. 
The award of the Hague tribunal is printed, ibid., Vol. 5 (1911), p. 230. 

**For Dr. Scott’s account of this case and comments upon it, see his editorials in the 
AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. 1 (1907), p. 144, Vol. 3 (1909), p. 953, Vol. 
4 (1910), p. 675, Vol. 5 (1911), p. 725, and Vol. 7 (1913), p. 140. For the award of the tribu- 
nal, see ibid., Vol. 4 (1910), p. 948. 
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able to secure him for Solicitor.’ *° The friendship between the two men 
lasted long beyond the tenure of their official positions in the Department. 
Mr. Root has himself informed us that when he was asked by Mr. Carnegie 
late in 1910 to accept the Presidency of the Endowment for International 
Peace, he did so “‘with the condition that Mr. Scott should be made the 
Secretary and the executive head.” ®° Following his successful administra- 
tion of the State Department, Mr. Root became United States Senator from 
New York, and served from 1909 until 1915. While he was in the Senate, 
Mr. Root had in Dr. Scott a ready and devoted aide whenever he wished in- 
formation on international questions before that body.*! The addresses and 
state papers of Mr. Root were later collected and edited by Dr. Scott jointly 
with Robert Bacon.” In 1920 Mr. Root asked Dr. Scott to accompany him 
to The Hague to assist in his work on the committee to prepare a plan for 
the Permanent Court of International Justice.* When Mr. Root was a dele- 
gate of the United States at the Conference of Washington in 1921-1922 on 
Limitation of Armament and Pacific Questions, Dr. Scott was an adviser to 
the American delegation. Mr. Root remained President of the Endowment 
until 1925 when he retired and was succeeded by Dr. Nicholas Murray But- 
ler, who had encouraged Mr. Carnegie to found the Peace Endowment. Dr. 
Scott as the Secretary and a Director of the Endowment was thus for many 
years closely associated with both Mr. Root and Dr. Butler in important 
official work and in non-official activities of a semi-public nature. 


THE CLASSICS OF INTERNATIONAL LAW 


Although an enthusiastic believer in the casebook method of teaching law 
in the class room, including international law, as Solicitor for the Depart- 
ment of State Dr. Scott was confronted at once with the need of access to 
wider sources of the law. In confessing this need he admitted that “‘it is im- 
possible for students of international law in our various colleges and universi- 
ties to trace the history of international law to its sources.’”’ Scholar that he 
was, Dr. Scott was unable to accept the popular reference to Grotius as the 
founder of international law. ‘‘He was not the founder nor was he the 
father of the science,” but “‘the individual greatness of the work of Grotius 


2° Letter of Dec. 18, 1909, previously mentioned. See footnote 25. 

80 Remarks at the 21st anniversary meeting of the Endowment held at the home of Mrs. 
Carnegie in New York City, Dec. 14, 1935. Year Book of the Endowment, 1936, pp. 25-26. 

31 See, for example, the statement concerning Dr. Scott’s aid in the preparation of Senator 
Root’s argument in the Panama Tolls controversy. Elihu Root, by Philip C. Jessup, Vol. 
II, p. 266. 

* Cambridge: Harvard University Press, 7 vols., 1916-1918. An eighth volume edited 
by Dr. Scott was published in 1924. In editing this series Dr. Scott had the assistance of 
Mr. S. N. D. North, former Director of the Census, then associated with the Endowment. 
Mr. Bacon having died in 1919, Dr. Scott wrote his biography. Robert Bacon, Life and 
Letters, Garden City, N. Y.: Doubleday, Page & Co., 1923. 

33 See, infra, section on An International Court of Justice, p. 200. 
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consists in the fact that he built upon the past with full knowledge of the 
writings of antiquity and of the Middle Ages. . . . By treating the subject 
from a general as well as from a particular standpoint he laid the foundations 
of internationallaw.’’ Historically speaking, Dr. Scott divided international 
law writers into three great groups: first, the predecessors of Grotius, second 
Grotius, and third, the successors of Grotius. Grotius was, therefore, the 
middle point in the development of international law. 

To make available in this country the necessary materials for the scientific 
and historical study of the sources of international law, Dr. Scott in the 
summer of 1906 approached the President of the Carnegie Institution of 
Washington (the Carnegie Endowment was not established until five years 
later) with the view of interesting him in the republication of what Dr. Scott 
called the Corpus Juris Gentium by analogy to the Corpus Juris Civilis and 
the Corpus Juris Canonicit. President Woodward encouraged Dr. Scott to 
submit his proposal in writing, which he did in a letter of November 2, 
1906.4 After outlining his proposal, Dr. Scott offered to assume general 
supervision of the series but upon condition that his services should be gratui- 
tous, ending his letter as usual with an apt quotation, this time from Lord 
Bacon: ‘‘I hold every man a debtor to his profession; from the which as men 
of course do seek to receive countenance and profit, so ought they of duty to 
endeavor themselves by way of amends to be a help and ornament there- 
unto.” The letter was convincing, for the Carnegie Institution undertook to 
publish the series under the title ‘‘Classics of International Law” and ap- 
pointed Dr. Scott General Editor. He began the unique task by consulting 
European and American publicists as to the usefulness of the plan. He ob- 
tained their endorsement, their advice as to the works to be included, and 
pledges of their personal codperation. He therefore was able to state in his 
preface to the first volume, which was published in 1911, that ‘‘ the undertak- 
ing is international in scope, in selection, and in execution.” ‘The underly- 
ing principle of selection,’ he explained, ‘‘has been to reissue those works 
which can be said to have contributed either to the origin or to the growth 
of International Law, and the term classic has been used in the broad rather 
than in the narrow sense, so that no work will be omitted which can be said 
to have contributed to the origin or growth of the Law of Nations.” Con- 
cerning the plan of publication the General Editor further explained: ‘‘The 
text of each author will be reproduced photographically, so as to lay the 
source before the reader without the mistakes which might creep into a newly 
printed text. In the case of the early authors the photographed text will be 
accompanied by a revised text whenever that course shall seem desirable.” 
Biographical details and the place of the text in international law would be 
supplied in an introduction to be prefixed to each work and, where necessary, 
tables of errata and notes would be added to clear up ambiguities and correct 
mistakes in the texts supplied. Finally, each work was to be accompanied 

* Printed by the Carnegie Institution of Washington, January, 1907. 
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by an English version made especially for the series by a competent trans- 
lator. 

Within less than five years from his appointment as General Editor, Dr. 
Scott had located in various libraries of the world the original Latin texts 
which were selected for republication, had enlisted the collaboration of 
outstanding authorities in international law to prepare introductions to 
them, and had engaged the most competent scholars to prepare the English 
versions. By the year 1911, the volumes began to roll from the press and 
up to the time the United States entered the war in 1917 treatises by the 
following authors were published under the imprint of the Carnegie Insti- 
tution of Washington: Zouche (1650), Ayala (1582), Grotius (1646), Vattel 
(1758), Rachel (1676), Textor (1680), Victoria (1696), and Legnano (1477). 
At that time Dr. Scott was recommending to the Trustees of the Carnegie 
Endowment for International Peace that the Division of International Law 
of the Endowment, of which he was then Director, take over the financial 
responsibility for the future of the series. In making this recommendation 
he justified the continuance of the series in view of the war as follows: 


International law as a system will survive the calamitous and brutal 
war of 1914, but it will be shattered in the conflict and many of its pro- 
visions will be bruised, if not destroyed. The general public appears to 
regard international law as a modern invention, and looks to the Hague 
conventions as the source of its authority. It is especially important 
at this juncture that the general public should know and that the pro- 
fessors and students of international law should be in a position to make 
it clear that international law is not a thing of convention, and of com- 
promise, to be found in treatises of recent date, but that it is the slow and 
painful outgrowth of centuries in response to the needs of nations and of 
peoples, which however distant in space and in thought, must have 
dealings one with the other, and must have those dealings conformed to 
law if justice and its perfected fruit, peace, is ever to prevail between 
nations as it does and as all recognize that it must between the men and 
women composing them. Desirable in 1906, the series is necessary in 
1917, and it is the intention and the earnest hope of the Director of the 
Division and General Editor of the series, that treatise after treatise and 
volume after volume may appear in rapid succession during the contin- 
uance of the war, and after its close, so that those principles of interna- 
tional law which have come into being in response to the needs of the 
nations will not only be known of the nations, but also, by creating an 
international opinion in behalf of international law, will persuade where 
force can not compel the nations to accept its just principles and to 
dwell in peace.* 


Again Dr. Scott was successful, for the Trustees of the Endowment ap- 
proved his recommendacion and future numbers of the Classics of Interna- 
tional Law appeared over the Endowment’s imprint. But the General 
Editor was disappointed in his hope that ‘‘treatise after treatise and volume 
after volume” would ‘‘appear in rapid succession during the continuance 

86 Annual Report, March 21, 1917, Carnegie Endowment Year Book, 1917, p. 106. 
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of the war.’’ The next number did not appear until two years after the 
Treaty of Peace was signed. The subsequent treatises published by the 
Endowment were three by Gentili (1594, 1612, 1661), three by Pufendorf 
(1672, 1682, 1688), two by Bynkershoek (1737, 1744), one by Wolff (1764), 
one by Belli (1563), one by Wheaton (1866), and selections from three works 
of Sudrez (1612, 1613, 1621). The General Editor contributed his own 
treatise entitled The Spanish Origin of International Law. 

Each number embraces from one to three volumes and the twenty-two 
titles in the series contain thirty-eight volumes in all.* 

The General Editor went to considerable trouble in locating the best por- 
trait available of each classical author to be reproduced as a frontispiece of 
hiswork. This fancy for embellishment had an unexpected sequel which gave 
Dr. Scott the greatest pleasure and has produced a lasting but somewhat 
unsuspected memorial to his achievements in the field of jurisprudence. 
When the new building for the Department of Justice was completed in 
Washington, it was decided to adorn the ceremonial entrance leading from 
the court of honor with a series of mural panels depicting the great law givers 
of history. Beginning with Menes, a king of ancient Egypt, the panels show 
the figures of successive epochs as they pass through the ages to the present 
generation. Unable to locate a likeness from which to paint the features of 
Victoria, one of the Spanish predecessors of Grotius, for inclusion in the 
murals, the artist, hearing of Dr. Scott’s work, sought his advice on a portrait 
of his subject. Unfortunately, Dr. Scott had to tell him that none could be 
found anywhere in the world. The artist returned to his mural and painted 
the figure of Victoria garbed true to life as a Dominican friar but with an ex- 
cellent likeness of the head and hands of James Brown Scott.57 So there 
in the halls of justice at Washington, standing among the great law givers of 
the world opposite Hugo Grotius, is a good portrait of Dr. Scott disguised in 
the habit of the Dominican theologian who expounded the law of nations one 
hundred years before the classic treatise of Grotius. Made available to 
modern scholarship by Dr. Scott and the Carnegie Institution, the work of 
Victoria has belatedly earned for him a place among the world’s great jurists 
and official recognition as ‘‘the professor of Salamanca who, in the sixteenth 
century, established the foundations of modern international law.” ** Thus, 
“Poetic Justice, with her lifted scale, in nice balance truth with gold she 
weighs.”’ 

% The full list of authors and titles published in the Classics of International Law, giving 
complete bibliographical data in regard to each number, is included in the List of Publica- 
tions of the Carnegie Endowment for International Peace, printed separately, and in the 
Year Books of the Endowment up to 1941. 

7 For reproductions of these murals, see the American Bar Association Journal, Vol. 23 
(1937), p. 928, and Vol. 24 (1938), p. 10. 

38 Resolution of the 7th International Conference of American States, Montevideo, Dec. 


23, 19383, recommending that a bust of Victoria be placed in the Pan American Union at 
Washington. 
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AN INTERNATIONAL COURT OF JUSTICE 


From its influence upon his future career, probably the most important 
event in his term of office as Solicitor for the Department of State was Dr. 
Scott’s designation as a technical delegate and expert in international law 
on the American Delegation to the Second Peace Conference at The Hague 
in 1907. Long before his appointment to this position, he had taken an 
interest in international arbitration. While residing at Los Angeles he de- 
livered in the year 1897 before the Sunset Club of that city an address in 
which he reviewed the history of international arbitration and proposed the 
establishment of a permanent international tribunal.*® Secretary Root’s 
instructions to the American Delegation to the Second Hague Conference of 
1907 sought to improve the organization of the Permanent Court of Arbi- 
tration established by the First Hague Conference of 1899, which was but a 
panel of judges from which ad hoc tribunals might be constituted. Mr. Root 
desired to transform the Court of Arbitration into ‘‘a permanent tribunal 
composed of judges who are judicial officers and nothing else, who are paid 
adequate salaries, who have no other occupation, and who will devote their 
entire time to the trial and decision of international causes by judicial meth- 
ods and under a sense of judicial responsibisity.”*° The Solicitor un- 
doubtedly had some hand in drafting these instructions of the Secretary of 
State. Owing to irreconcilable differences between the large and small 
states over the appointment of the judges, the conference did not take defini- 
tive action upon the American Delegation’s project but recommended the 
adoption of a draft convention for the organization of a Court of Arbitral 
Justice and its establishment as soon as agreement could be reached respect- 
ing the selection of the judges. 

After returning from the Hague Conference, Dr. Scott made it his special 
concern to keep the international court project alive through diplomatic chan- 
nels. A year later an International Naval Conference was held at London 
to attempt to agree upon a code of law to be applied by the International 
Prize Court recommended by the Hague Conference of 1907. Dr. Scott 
proposed that this court be invested with the jurisdiction and functions of 
the Court of Arbitral Justice. Robert Bacon, who had succeeded Mr. Root 
as Secretary of State, sent instructions to this effect on February 6, 1909, 
but the Naval Conference considered the proposal beyond its scope. A 
month later, Philander C. Knox became Secretary of State, but Dr. Scott 
remained as Solicitor and took every opportunity to instill in his new su- 
perior his own enthusiasm for an international court. In this effort Dr. 
Scott was completely successful, for on October 18, 1909, Secretary of State 
Knox formally proposed through diplomatic channels an agreement to in- 
vest the judges of the proposed International Prize Court, then still under 


89 Mss. in Dr. Scott’s files. 
‘0 Instructions to American Delegates to the Hague Peace Conferences and Their Official 
Reports. Carnegie Endowment for International Peace, 1916, pp. 79-80. 
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official consideration, with competence to sit as judges of the Court of Arbi- 
tral Justice. While the replies to this proposal were not favorable to invest- 
ing the Prize Court with additional jurisdiction, they did indicate a willing- 
ness to establish the Court of Arbitral Justice as a separate institution by 
employing the same method of composition as that of the Prize Court. Dr. 
Scott was accordingly appointed to a commission with representatives of 
France, Germany and Great Britain which met at Paris in March, 1910, and 
drafted a convention to establish the Court of Arbitral Justice as soon as 
eighteen powers ratified it. The necessary ratifications were not, however, 
obtained; so in 1912 Dr. Scott, although no longer an official of the State 
Department, prepared another draft convention for the establishment of the 
Court of Arbitral Justice by nine powers, namely, Germany, the United 
States, Austria-Hungary, France, Great Britain, Italy, Japan, The Nether- 
lands, and Russia. Secretary Knox approved the new draft and again re- 
quested Dr. Scott to undertake a mission to the European powers and en- 
deavor to put the proposal into effect. His official instructions were actually 
signed on November 25, 1912, but for reasons which Dr. Scott later stated in 
no way reflected upon the project, it was finally deemed best not to open the 
negotiations at that time.*! 

To create public opinion in the United States in favor of the Court of 
Arbitral Justice, Dr. Scott in February, 1910, joined with Mr. Theodore 
Marburg, of Baltimore, former United States Minister to Belgium, in or- 
ganizing the American Society for the Judicial Settlement of International 
Disputes, of which Dr. Scott was President for the first year. The Society 
held annual meetings and published quarterly pamphlets. For several 
years Dr. Scott obtained financial assistance from the Carnegie Endowment 
to publish and distribute the proceedings of the meetings. Prominent 
members of the Society later became attracted to what they considered the 
more practical plan of the League to Enforce Peace, and the Society for 
Judicial Settlement went out of existence after the United States entered the 
World War in 1917. Dr. Scott declined to follow his fellow members in the 
program of the League to Enforce Peace. His reasons were stated in a letter 
to Mr. Marburg: “I doubt if you will ever be able to convince the United 
States that it would be proper to allow, by formal treaty, a combination of 
foreign powers to use force against it, and I do not see how we are justified, 
citizens as we are of the most progressive power, to advance proposals such 
as the League of Peace, which we know would not, indeed could not, be ac- 
cepted by our country.” 


“| See the following books by Dr. Scott published by the Carnegie Endowment in 1916: 
An International Court of Justice and The Status of an International Court of Justice. A 
French edition in one volume was published in 1918 under the title Une cour de justice inter- 
nationale. 

“Letter dated Feb. 15, 1915, printed in Marburg, Development of the League of Nations 
Idea, New York: Macmillan Co., 1932, Vol. I, p. 23. 
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Sixteen years later in an address narrating the progress of international law 
during the preceding quarter of a century, the infiuence of the moral philoso- 
phy of the Spanish theologians which had profoundly impressed Dr. Scott 
while editing the Classics of International Law, became evident in his 
changed attitude. ‘‘They,” he said, ‘conceived of states made up of indi- 
viduals, with governments of their own but changeable at will, and forming 
by mere association a family of nations.” ‘‘This larger family,’’ he con- 
tinued, ‘‘ possesses the inherent right of protecting itself, of issuing edicts, of 
securing their enforcement and of punishing violations of the law of nations.” 
Thus ‘‘little by little the germ, like the grain of mustard seed, has grown until 
the nations of the world can rest themselves under its ample branches, and 
we find ourselves living under the Covenant of the League of Nations.” 
“The Covenant means,” he declared, ‘‘that no calamity can happen to one 
country without affecting in a greater or less degree each and every other 
country. . . . No violation of international law in any part of the world is 
a matter of indifference to any and all other nations, because if one state has 
the right to violate a principle of the law of nations, every other state has 
the same right, with a resultant anarchy. . . .” 

His resignation from official position as Solicitor for the State Department 
to accept private employment with the Carnegie Endowment for Interna- 
tional Peace did not affect his determination to leave no stone unturned 
to bring about the creation of an International Court of Justice. While 
at The Hague on January 12, 1914, on business of the Endowment, Dr. 
Scott sent a letter to the Minister of Foreign Affairs of The Netherlands 
proposing that his Government take the initiative to constitute the Court 
of Arbitral Justice by the nine powers previously mentioned; but the out- 
break of the World War within six months put an end to this effort. Five 
years later as Legal Adviser to the American Commission to Negotiate Peace 
at Paris, Dr. Scott urged through all the channels available to him the in- 
clusion in the Covenant of the League of Nations of provision for the estab- 
lishment of a Permanent Court of International Justice. This was done 
in Article 14 of the Covenant. 

The difficulty of electing the judges which stood in the way of creating the 
Court led Dr. Scott to examine the experience of the thirteen American 
colonies which succeeded in establishing a Supreme Court to decide all cases 
between the States of the American Union. Under his direction, the Di- 
vision of International Law of the Endowment published two volumes 
of cases between States decided by the United States Supreme Court, to 
which he wrote a companion volume containing an analysis of the cases and 
pointing out the Court’s procedure.“ Before the end of World War I, he 


“ Proceedings of AMERICAN SociETY oF INTERNATIONAL Law, 1931, p. 6. 

“4 Judicial Settlement of Controversies between States of the American Union (New York: 
Oxford University Press, 1918), and Analysis, id., same imprint, 1919. See also his volume 
in French L’ Evolution d’une Juridiction Internationale Permanent, Paris: A. Pedone, 1919. 
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jointly edited with Gaillard Hunt what was called an international edition 
of the Debates in the Federal Convention of 1787 which Framed the Constitution 
of the United States of America, as reported by James Madison.* In his intro- 
duction, Dr. Scott asserted that the Federal Convention was in reality an 
international convention of the thirteen sovereign colonies which had ob- 
tained their independence from the mother country. A study under the 
title The United States of America: A Study in International Organization,*® 
was simultaneously prepared by him ‘‘in the belief that the experience of the 
American States would be of value in any attempt to strengthen that larger 
Union of States which we call the Society of Nations.”” The introductions 
to both of these volumes were dated November 11, 1918, the day of the 
Armistice, and advance proofs were taken by Dr. Scott to Paris when he ac- 
companied the American Commission to Negotiate Peace. Copies of the 
volumes were also taken by Dr. Scott on his voyage with Mr. Root to The 
Hague in the summer of 1920 to attend the meeting of the Advisory Com- 
mittee of Jurists which drafted the Statute of the Permanent Court of In- 
ternational Justice. Dr. Scott took advantage of this voyage to discuss 
with Mr. Root the method adopted by the American colonies in solving the 
conflicting views on representation of the great and small states by the es- 
tablishment of two Houses of Congress in one of which they would be repre- 
sented on the basis of population and in the other on the basis of equality. 
These conversations bore good fruit. With his usual skill, Mr. Root pro- 
posed that the Advisory Committee of Jurists take advantage of the existence 
of the Council and Assembly of the League of Nations, the former dominated 
by the large powers and the latter controlled by the small states, to vote 
separately on candidates for election to the proposed Court in the same way 
that the two Houses of the United States Congress vote separately on legisla- 
tion before them, and that, following further the American procedure, in 
cases of disagreement a conference committee be appointed by both bodies to 
adjust the difference.” The acceptance of Mr. Root’s proposal by the Ad- 
visory Committee solved the difficult problem of electing the judges and 
made it possible to agree upon the constitution of the Court. The protocol 
to establish the Permanent Court of International Justice was signed at 
Geneva on December 16, 1920, and went into effect on August 20, 1921. 
After a preliminary meeting at The Hague on January 30, 1922, the Court 
was formally opened on February 15 of that year in the Peace Palace, which 
had been previously built in that city through the munificence of Mr. Carne- 
gie as the home of the Permanent Court of Arbitration. Thus again Dr. 
Scott witnessed the realization of a project to promote international justice 
which he had long advocated and for which he had worked assiduously for 


© New York: Oxford University Press, 1920. 46 Same imprint and date. 

*’ See speech of Mr. Root in the Advisory Committee of Jurists, June 18, 1920, reprinted in 
AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. 15 (1921), pp. 2-3, and Elihu Root, by 
Philip C. Jessup, Vol. II, p. 420. 
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many years. The Court continued to function until 1940 when its doors 
were closed to the further administration of justice between nations by the 
force majeure of a hostile invader. Inter arma silent leges. 


THE HAGUE ACADEMY OF INTERNATIONAL LAW 


While attending the Second Peace Conference at The Hague in 1907, Dr. 
Scott heard the President of the Conference, M. Nelidow, call the attention 
of the delegates to two communications he had received on the subject of an 
academy of international law at The Hague. At the third plenary session 
of the Conference held on July 20, the President mentioned a special com- 
munication from Mr. Richard Fleischer, editor of the Deutsche Revue, who 
sent a copy of the preceding number of that review containing an article by 
Professor Otfried Nippold, of Berne, recommending that the Conference 
create such an academy alongside the Court of Arbitration. M. Nelidow ex- 
pressed great sympathy with the proposal. Such an institution, he said, 
would be “‘somewhat like the ‘Asclepion’ which Hippocrates founded on the 
island of Cos for the study of medicine,’”’ and he hoped that some generous 
benefactor, following the example of Mr. Carnegie, might ‘‘immortalize 
his name by connecting it with an establishment which will do great service 
to the cause of peace and of international justice by contributing to the spread 
of its principles and to the instruction of worthy laborers in that field.” 
M. Nelidow reverted to the subject again at the fifth plenary session on Sep- 
tember 7 when he read to the Conference a letter from the Prime Minister of 
Rumania, M. Demetrios Sturdsa, submitting a project for the creation of 
an academy of international law at The Hague. M. Sturdsa proposed that 
such an institution act as a scientific bond between the Court of Arbitration 
and the Conference, and that its practical execution be entrusted to the 
Permanent Administrative Council established in 1899. Both proposals 
were deposited in the archives of the Conference and made a part of its offi- 
cial records.*® 

Little did Dr. Scott, at that time an interested listener, for he had an ex- 
ceptionally good understanding of French in which the proceedings ‘of the 
Conference were conducted, dream that within a few years he would be in 
a position to promote the realization of this project from funds to be pro- 
vided by Mr. Andrew Carnegie. Upon his appointment as Director of the 
Division of International Law of the Carnegie Endowment for International 
Peace early in the year 1911, he requested the advice of the international 
lawyers throughout the world upon the work that might be usefully under- 
taken by the Endowment in the field of international law. One of the re- 
sponses to this letter was a communication dated October 11, 1911, from 
Mr. T. M. C. Asser, Minister of State of The Netherlands, containing 4 
memorandum and statutes drawn up by a Dutch committee of statesmen 
and professors for the establishment of an academy of international law at 

48 Carnegie Endowment Year Book, 1911, pp. 109-110. 
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The Hague following the suggestions which had been made to the Peace 
Conference four years before. Dr. Scott communicated this project to the 
Trustees of the Endowment with his first annual report. It was approved 
by them in principle subject to the working out of detailed plans of organ- 
ization and operation. 

In the next two years Dr. Scott conferred with authorities on international 
law in America and Europe, including the Institut de Droit International and 
the International Law Association, both of which passed resolutions favoring 
the academy and offered suggestions concerning its constitution and pro- 
gram. He also conferred with the Dutch Minister of Foreign Affairs, with 
the President of the Dutch Commission on the Peace Palace, and with Mr. 
Asser, Chairman of the Dutch Committee. It was generally agreed that the 
proposed institution at The Hague should not compete with colleges and uni- 
versities already established, and accordingly it was provided that the ses- 
sions of the academy should be held in the summer during the vacation pe- 
riods of other academic institutions. Assurance was obtained through the 
Dutch Government of the codperation of a number of other governments by 
sending younger members of their diplomatic, consular, and other foreign 
services to take the courses at the academy. The proposal was finally ap- 
proved by the Trustees of the Carnegie Endowment late in 1913 and an ap- 
propriation provided to finance the greater part of the expenses involved. 
The constitution of the Academy was agreed upon at The Hague on January 
12, 1914, where it was incorporated on the 27th day of that month. It was 
to be formally opened on October 1 of that year, but in Dr. Scott’s words, 
‘The events of the latter part of July and of the first week of August rendered 
inevitable the postponement of the opening of the Academy, whose labors 
it was hoped would tend to prevent recourse to arms, which has plunged the 
most enlightened nations of Europe into a cruel, devastating and unspeak- 
able war.” 4° The President of the Council of Administration of the Acad- 
emy, Mr. Van Karnebeek, former Minister of Foreign Affairs of Holland, on 
August 13, 1914, notified the members of the Curatorium, by which name its 
governing body was known, that the inauguration would have to be post- 
poned until ‘‘international relations have again become normal.” 

The four years of the first World War plus five years of confused govern- 
mental efforts intervened before international relations were again suf- 
ficiently normal for the Academy to open. This event, however, took place 
on July 14, 1923, and the courses actually began two days later. For seven- 
teen years thereafter the Academy met uninterruptedly during the summer 
months at The Hague. From the point of view of the standing of the profes- 
sors, the quality of their lectures, and the number and interest of the students 
it was an unqualified success and the hopes of its founders were realized 
beyond all expectations. Besides the actual classroom work, the Academy 
served a four-fold purpose: (1) an annual conference of professors of inter- 

“9 Annual Report, March 17, 1915, Year Book for 1915, p. 132. 
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national law of many nationalities; (2) a meeting of students from many 
countries, who at once organized an association through which they sought to 
keep in contact after they returned to their homes; (3) a mingling of stu- 
dents and professors in extracurricula activities, social as well as educational; 
(4) the publication and distribution of the lectures to libraries and readers 
throughout the world. Published in a series known as the Recueil des Cours 
de l Académie de Droit International de La Haye, these lectures number sixty- 
six imposing volumes and constitute a veritable mine of information and 
scientific opinion. During the seventeen years of its operation, there was a 
total attendance of over 6,000 students representing 62 different nationali- 
ties. The lecturers numbered over 200 and were from 38 different countries. 
In all they gave 412 courses. 

As in the summer of 1914 World War I delayed the opening of the Academy 
for nine years, so in the summer of 1939 World War II closed the doors of the 
Academy for no man knows how long. Its last session ended on August 
25, 1939, hardly more than a week before the outbreak of the present war. 


INSTITUTES OF INTERNATIONAL LAW °° 


In 1908 Dr. Scott was made an Associate of the Institut de Droit Interna- 
tional and a full member two years later. The Institut was founded at Ghent 
in 1873 and has met ever since at irregular intervals in the principal cities 
of Europe. Its accomplishments have aided materially in the development 
of international law.‘ Membership in the Institut is restricted and elec- 
tion to it is properly regarded as a highly prized recognition of distinction. 
Soon after the beginning of his duties with the Carnegie Endowment, Dr. 
Scott conferred with members of the Jnstitut concerning the program of the 
Division of International Law and later made an arrangement whereby the 
Institut would act as adviser to the Division. A Consultative Committee 
was appointed by the Jnstztut for this purpose. This relationship was con- 
tinued for several years and in appreciation of this service the Endowment 
made contributions toward the expenses of the Institut’s meetings. In 1925, 
Dr. Scott was elected its President and served until 1929. 

His membership in the Institut de Droit International, which met only in 
Europe, started Dr. Scott thinking of an American Institute which might 
render services in the Western Hemisphere comparable to those of the 
European prototype. The success of the American Society of International 
Law in arousing interest in and spreading knowledge of international law in 
the United States also created a desire in Dr. Scott’s mind to extend the in- 
fluence of institutions of this character beyond the confines of his own 
country. Coupled with these ideas was a genuine belief that closer co- 


5° See article “The Two Institutes of International Law,” by Dr. Scott in AMERICAN 
JOURNAL OF INTERNATIONAL Law, Vol. 26 (1932), p. 87. 

51 See Resolutions of the Institute of International Law, published by the Carnegie Endow- 
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operation between the Anglo-Saxon countries and the Latin nations of 
America would be highly effective in the development of international law. 
How these ideas developed along constructive lines may again be told in 
Dr. Scott’s own words: 


In June, 1911, Mr. Alejandro Alvarez, legal adviser to the Ministry of 
Foreign Affairs of Chile and member of the Permanent Court of Ar- 
bitration, and the Director of the Division of International Law con- 
sidered the advantages and feasibility of establishing an American 
Institute of International Law, which should be a private association, 
composed of five publicists from each of the states of the American 
continent. It was felt that this would be a common meeting-ground 
for American publicists to discuss and decide practical problems, es- 
pecially American problems, according to the principles of international 
law; that the exchange of views would be a benefit in itself; and that the 
personal friendships formed at the meetings of such an Institute would 
go far to remove the distrust with which Latin American publicists 
regard the motives of certain states, especially our own. 


He also informs us that: 


The purpose of the founders was not to create one more international 
society, although it might have been wise so todo. They believed that 
in democratic countries a knowledge of international law is essential, 
in order that the people may see to it that a foreign policy be adopted 
in strict accord with the duties as well as the rights of their countries, 
under the law of nations. The proposers felt that diffusion of correct 
and enlightened principles of international law could best, and indeed 
could only, be done by the peoples of the different countries, and that 
the purpose in mind could be most easily accomplished by the creation of 
national societies of international law, which could be affiliated with the 
Institute. 


It was therefore decided that the five publicists from each of the American 
Republics who would form the membership of the American Institute should 
be recommended by a society of international law organized in each of the 
American Republics. 

The plan was communicated to members of the Institut in Europe and to 
leading American publicists and received their hearty approval. The 
project was officially approved by a resolution adopted July 16, 1912, by 
the Commission of American Jurists then meeting at Rio de Janeiro, and by 
the Governing Board of the Pan American Union in a resolution adopted 
December 1, 1915. Advantage was taken of the meeting in Washington of 
the Second Pan American Scientific Congress in December, 1915, formally 
to inaugurate the American Institute of International Law on the 25th of 
that month. Dr. Scott was able to report that a national society of interna- 
tional law had been formed in each of the American Republics and that all 
were represented at this first meeting of the Institute. Before the meeting 
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adjourned, the Institute adopted as the foundation of its future work a 
“Declaration of the Rights and Duties of Nations,’’ which reads as follows: 


I. Every nation has the right to exist, and to protect and to con- 
serve its existence; but this right neither implies the right nor justifies 
the act of the state to protect itself or to conserve its existence by the 
commission of unlawful acts against innocent and unoffending states. 

II. Every nation has the right to independence in the sense that it 
has a right to the pursuit of happiness and is free to develop itself without 
interference or control from other states, provided that in so doing it 
does not interfere with or violate the rights of other states. 

III. Every nation is in law and before law the equal of every other 
nation belonging to the society of nations, and all nations have the right 
to claim and, according to the Declaration of Independence of the 
United States, ‘“‘to assume, among the powers of the earth, the separate 
= equal station to which the laws of nature and of nature’s God entitle 
them.”’ 

IV. Every nation has the right to territory within defined bounda- 
ries and to exercise exclusive jurisdiction over its territory, and all per- 
sons whether native or foreign found therein. 

V. Every nation entitled to a right by the law of nations is entitled 
to have that right respected and protected by all other nations, for 
right and duty are correlative, and the right of one is the duty of all to 
observe. 

VI. International law is at one and the same time both national and 
international: national in the sense that it is the law of the land and 
applicable as such to the decision of all questions involving its princi- 
ples; international in the sense that it is the law of the society of nations 
and applicable as such to all questions between and among the members 
of the society of nations involving its principles.* 


The wording of this Declaration, and of an Official Commentary which ac- 
companied its adoption, bear inherent evidence that Dr. Scott was the prin- 
cipal draftsman. 

The second session of the Institute was held at Habana, Cuba, in January, 
1917, upon the official invitation of the Government of Cuba. The Presi- 
dent of the Republic presided at the opening session, and the Cuban Con- 
gress made an appropriation for the entertainment of the delegates. The 
Government of Uruguay officially invited the Institute to hold its third ses- 
sion in Montevideo. This invitation was accepted but the intervention of 
World War I delayed the meeting at Montevideo until 1927. The Institute 
met again at Lima, Peru, in connection with the Third Pan American Scientific 
Congress in 1924; and the last meeting was held in the same city in 1938 
where its importance was recognized by being placed upon the official pro- 
gram of events held in connection with the Eighth International Conference 
of American States. The Institute has to its credit recommendations con- 


% The American Institute of International Law: Its Declaration of the Rights and Duties of 
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cerning international organization © and a number of draft codifications of 
various subjects of international law upon which general agreement is de- 
sirable,*® some of which have already been adopted in conventions of the 
American Republics. 


EQUAL RIGHTS FOR WOMEN 


The eldest of Dr. Scott’s three older sisters, Mary Scott, who died recently 
after passing her ninetieth birthday, decided to make medicine a career and 
became a successful physician. At the time she wished to study, however, 
the place of women in the medical world was considered not higher than that 
of midwife.5’ The difficulties encountered by his sister in obtaining an edu- 
cation in a profession then regarded as the exclusive possession of men were 
deeply resented by and made a lasting impression upon the mind of her young 
brother James. Later when the women’s suffrage movement developed into 
an active political issue, Dr. Scott did not need to be converted to the cause. 
Although he never engaged in politics, he was proud to support the Nine- 
teenth Amendment to the Constitution of the United States which conferred 
the right of suffrage upon women in 1920. 

One of his first duties as Solicitor for the Department of State happened 
to be the consideration of the citizenship laws of the United States with 
special reference to expatriation and protection abroad. He was appointed 
chairman of a State Department committee to report on the subject under 
a joint resolution passed by Congress in April, 1906. Among the recom- 
mendations of the committee which he signed as Chairman was one that an 
American woman who marries a foreigner shall take the nationality of her 
husband.58 This recommendation became Section 3 of the Expatriation 
Act approved March 2, 1907. In commenting upon the Act shortly after its 
adoption, Dr. Scott explained the reason for this provision in the following 
characteristic fashion: ‘‘It is a noticeable fact that American young women 
of beautiful parts and ample fortunes have insisted on conferring themselves 
and their purses upon impecunious foreigners. The union ordinarily ends 
by mutual separation or by the action of the divorce court. The young 
woman has experience, the foreigner has the purse. What is the status of 
this woman?’’5? Some twenty-five years later when reporting to the Ameri- 
can Society of International Law on progress in that subject during the pre- 
ceding quarter of a century, Dr. Scott expressed his pleasure that the pro- 
visions of the Expatriation Act of 1907 had ceased to be law because it was a 
“he” statute. The members of the committee which recommended the 


5 Carnegie Endowment Year Books, 1916, p. 129, 1917, pp. 166-169. 
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57 See biographical sketch by Doris Stevens in Paintings and Drawings of Jeannette Scott, 
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statute, he said, ‘‘ have since discovered that the content of human kind has 
been extended by the discovery of a submerged one-half, and that the one- 
half in question has not been in favor of some of its dispositions, which may 
also be said of the erstwhile chairman of that body.” ® 

As in the case of every other subject which came within his purview, Dr. 
Scott’s views on the subject of the rights of women passed beyond the 
boundaries of the United States into the international sphere. When the 
National Woman’s Party sent a committee to the Sixth International Ameri- 
can Conference at Habana in 1928 to urge action in behalf of the civil and 
political rights of women pursuant to a recommendation of the Fifth Con- 
ference held at Santiago de Chile in 1923, they found at least one official 
American delegate to take a deep and sympathetic interest in their appeal. 
The Conference decided—with Delegate Scott no doubt working behind 
the scenes—to listen to them and later adopted a resolution constituting the 
Inter-American Commission of Women to report to the next Inter-Ameri- 
can Conference. Thereafter Dr. Scott directed his talents and energy 
toward promoting the success of the work of that Commission. In March, 
1933, the National Woman’s Party had introduced in Congress a constitu- 
tional amendment under which men and women would have equal rights 
throughout the United States and giving Congress the power to enforce the 
amendment by appropriate legislation. Realizing the difficulties in the way 
of the adoption of such an amendment (it is still pending), Dr. Scott sug- 
gested a short-cut procedure to accomplish the same purpose by the treaty- 
making power. Arguing from the decision of the Supreme Court of the 
United States in the case of Missouri v. Holland,* relating to jurisdiction 
over migratory birds, he contended that if the United States became a party 
to a treaty conferring equal civil and political rights upon men and women, 
Congress would have the power to pass appropriate legislation to make the 
treaty effective throughout the United States regardless of any reserved 
rights of the States over which the Federal Congress without a treaty would 
have no jurisdiction.” A draft convention to this effect was submitted by 
the Inter-American Commission of Women at the Seventh International 
Conference of American States which met at Montevideo, Uruguay, in 
December, 1933. The proposal was not adopted by the conference in the 
form of a convention but instead a resolution was adopted recommending 
“‘to the Governments of the Republics of America that they endeavor, so far 
as the peculiar circumstances of each country will conveniently permit, to 
establish the maximum of equality between men and women in all matters 
pertaining to the possession, enjoyment and exercise of civil and political 
rights.” 


6° Proceedings of the Society for 1931, p. 29. 61 252 U. S. 416 (1920). 
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Another project recommended by the Inter-American Commission of 
Women was adopted by the Montevideo Conference in the form of a Con- 
vention on the Nationality of Women, which provides that ‘‘There shall be 
no distinction based on sex as regards nationality” in the legislation or prac- 
tice of the contracting parties. This convention has been ratified by eleven 
states, including the United States, some with reservations.“ The Inter- 
American Conference for the Maintenance of Peace, held at Buenos Aires in 
1936, also received a report from the Inter-American Commission of Women 
and adopted a recommendation that the Governments of the American 
Republics “adopt the most adequate legislation granting to women full 
recognition of the rights and duties of citizenship.” ® The last of the Inter- 
American Conferences so far held, the eighth at Lima in 1938, adopted a 
declaration in favor of women’s rights which included the right among others 
“to political treatment on the basis of equality with men.” ® 

In the formulation of all these reports and in the drafting of its reeommen- 
dations, the Inter-American Commission of Women had the encouragement, 
the advice and the support of Dr. Scott personally as well as through the 
American Institute of International Law of which he was President. 


SERVICES FOR THE GOVERNMENT 


Dr. Scott’s resignation as Solicitor for the Department of State in order to 
accept his positions with the Carnegie Endowment for International Peace 
did not, as has already been stated, end his services to the United States 
Government, and the Trustees of the Carnegie Endowment were happy to 
lend them on a number of important occasions. Shortly after the outbreak 
of the European war in the summer of 1914, he was appointed Special Adviser 
to the Department of State in matters of international law arising out of that 
war. In November, 1914, a Neutrality Board was constituted of representa- 
tives of the State and Navy Departments, of which Dr. Scott was made the 
Chairman, with two high-ranking officers of the Navy as the other members. 
This Board met almost daily for over two years and prepared opinions and 
memoranda advising the Government on the numerous delicate and complex 
questions concerning the rights and duties of the United States as a neutral 
Power. The Neutrality Board continued to function until the United States 
entered the war on April 6, 1917, and thus changed its status from that of a 
neutral to a belligerent.” When it became apparent that the United States 
would enter the war, Dr. Scott obtained a commission as a reserve officer in 
the Judge Advocate General’s Department of the United States Army and 
was called to active service as a Major on May 15,1917. In this capacity he 
worked on the difficult problems connected with the first selective draft of 


“ International Conferences of American States, First Supplement. Washington: Carnegie 
Endowment for International Peace, 1940, p. 106. 6 Jbid., p. 153. 6 Thid., p. 250. 
* As the result of his service on the neutrality Board, Dr. Scott wrote a Survey of Interna- 
_ Relations between the United States and Germany. New York: Oxford University 
Tess, 1917. 
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men for the United States Army. As the end of the war came in sight, he 
was on February 3, 1918, detailed to the Department of State for the prepara- 
tion of material on questions of international law preliminary to the Peace 
Conference. He served in this capacity until the American Commission to 
Negotiate Peace sailed with President Woodrow Wilson for Paris on Decem- 
ber 4, 1918. Dr. Scott accompanied the Commission as legal adviser. 
Besides advising the American Delegation upon legal questions, he repre- 
sented the United States on the Drafting Committee of the Conference, the 
Commission on the Responsibility of the Authors of the War and on En- 
forcement of Penalties, and the Committee on Submarine Cables. 

As the United States representative on the Comité de Redaction, Dr. Scott 
took a deep interest in what he termed the ‘‘mélée philologique’’ between the 
French and Anglo-Saxon heads of states and the Italian Minister of Foreign 
Affairs over the question of the official language of the conference. The 
contest resulted in a draw. French and English were used at will in the 
Conference and the procés-verbaux were written in the two languages. In 
the Treaty of Versailles with Germany and in the Covenant of the League 
of Nations, English and French were both used and made authentic on equal 
terms. In the other peace treaties English, French and Italian were used, 
the French to prevail in case of a divergence. Dr. Scott was an outspoken 
partisan of French as the language of diplomacy. A few years after return- 
ing from the conference at Paris, he wrote and published a monograph en- 
titled Le Frangais: Langue Diplomatique Moderne,® in which he maintained 
that the views of the Anglo-Saxon bloc at Paris were based on a misconcep- 
tion of and were in opposition to international practice during the two pre 
ceding centuries. His sympathy, admiration and affection for France led 
him shortly thereafter to take part in the founding of the Institut Frangats de 
Washington to promote in the United States the study of French civilization 
and history, literature and art, and to preserve the memory of French con- 
tributions to the development of American civilization. The Jnstitut has 
published a series of historical studies and documents relating to Franco- 
American relations, particularly with regard to the war for American inde- 
pendence. Dr. Scott was President of the Jnstitut for about ten years and 
wrote one of its volumes entitled De Grasse d Yorktown.®® 


TRIP TO GERMANY IN 1928 


Early in 1928, invitations were received by Dr. Scott to lecture at several 
German universities. Because of the nationalistic feeling in Germany 
against the “‘ Versailles diktat,’’ he had some misgiving as to accepting them. 
After consultation with President Butler, it was decided that Dr. Scott 
should go to Germany and President Butler appointed him Visiting Carnegie 


68 Paris: A. Pedone, 1924. On pp. 5-15 of this volume, the author gives a detailed account 
of the discussion at Paris above referred to. 
69 Paris: Les Editions Internationales, 1931. 
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Professor of International Relations. In informing the rectors of the Ger- 
man universities and the German Ambassador at Washington of Dr. Scott’s 
visit, Dr. Butler said that ‘“‘its purpose is to multiply and strengthen bonds 
of intellectual and scholarly understanding and friendship between Germany 
and the United States.”’ Dr. Scott undertook this assignment in the sum- 
mer of 1928 and delivered lectures at the universities of Kiel, Berlin, Munich, 
Heidelberg, Goettingen and Frankfurt. He was received with great respect, 
ceremony and courtesy and lectured before large and appreciative audiences, 
except at Heidelberg from which he had earned the degree of J.U.D. in 1894. 
When he arrived at this Alma Mater, he was waited upon by a committee of 
the faculty who wished him to make or consent to the making of a statement 
before his lecture that he had changed his mind about Germany’s responsi- 
bility for World War I as contained in the Treaty of Versailles and in the 
report on responsibility for the war which Dr. Scott had signed at Paris in 
1919.7° The interview lasted for over three hours during which time the 
great hall of the university was filled to overflowing with students anxiously 
awaiting the lecture. Dr. Scott maintained the position that since his report 
at Paris was made in his capacity as an official representative of the United 
States Government, he was not at liberty to make any retraction and that he 
had not come to the university to discuss political questions. The commit- 
tee insisted upon a retraction as a condition of the lecture, and accordingly 
Dr. Scott refused to goon. He left Heidelberg the next day and finished his 
lecture tour at Goettingen and Frankfurt without further incidents of this 
kind. His lecture at Goettingen was delivered on June 28, the anniversary 
of the signing of the Treaty of Versailles, a day looked upon as one of mourn- 
ing in Germany. Nevertheless, Dr. Scott reported that he was received 
most graciously and the university insisted upon making the occasion a gala 
one. 


LATER OFFICIAL SERVICES 


When President Harding convened the Conference at Washington in 1921 
on the Limitation of Armament and Pacific Questions, Dr. Scott was again 
called upon to serve as technical adviser to the delegation of the United 
States. In 1924 he represented the United States as an official delegate to 
the Third Pan American Scientific Congress at Lima, as he had done at the 
Second of these Conferences held at Washington in 1915-1916. In 1927 he 
again officially represented the United States, on this occasion at the meeting 
of the Inter-American Commission of Jurists held at Rio de Janeiro, to con- 
sider the codification of a number of questions of public and private inter- 
national law. In the following year he was a delegate of the United States 


” Report of the Commission on the Responsibility of the Authors of the War and on 
Enforcement of Penalties, with Memorandum of Reservations signed by Robert Lansing and 


James Brown Scott. AMERICAN JOURNAL OF INTERNATIONAL Law, Vol. 14 (1920), pp. 95 
and 127, 
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to the Sixth International American Conference at Habana, Cuba. Two 
years later he was Chairman of the American Delegation to the Congress of 
Rectors, Deans and Educators held in the same city. In 1931 he was a dele- 
gate to the Fourth Pan American Commercial Conference at Washington. 
He was a member of the Commission between the United States and Norway 
under the Treaty of 1928 for the Advancement of Peace and was appointed to 
seven similar commissions by foreign governments. His last official assign- 
ment was in 1940 as delegate of the United States to the Eighth American 
Scientific Congress at Washington, where he was Chairman of its Section of 
International Law, Public Law, and Jurisprudence. 


CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE 


When Mr. Andrew Carnegie in the fall of 1910 selected Trustees to ad- 
minister his Endowment for International Peace, Dr. Scott was one of them. 
At Mr. Carnegie’s invitation, the ‘Trustees met in Washington on December 
14, 1910, and received from him in person his gift of $10,000,000 ‘‘ the revenue 
of which,” he said, ‘‘is to be administered by you to hasten the abolition of 
international war, the foulest blot upon our civilization.”’ In accordance 
with the previous understanding between Mr. Root and Mr. Carnegie,”! 
Dr. Scott was immediately elected temporary Secretary, and when the per- 
manent organization of the Endowment was effected on March 9, 1911, he 
was made permanent Secretary, which office under the By-Laws adopted 
made him the chief administrative officer of the Endowment. He thereupon 
resigned from the Department of State and remained throughout the balance 
of his life with the Carnegie Endowment. A few months after his appoint- 
ment as Secretary of the Endowment, he was made Director of its Division 
of International Law to which was specifically assigned the development of 
international law as one of the particular objects specified in the Endow- 
ment’s charter. 

The more outstanding of Dr. Scott’s activities as Director of the Division 
are referred to elsewhere in this article. A complete statement of them 
would be impossible within the scope of less than a volume, which the writer 
hopes later to prepare. For present purposes it will suffice to refer to Dr. 
Scott’s annual reports to the Trustees of the Carnegie Endowment rendered 
over a period of some thirty years, which contain detailed accounts of the 
many projects he initiated and work with which he was associated. The 
annual reports are readily available in the Year Books of the Endowment. 
Besides his success in advocating the establishment of a Permanent Court 
of International Justice and of the Academy of International Law at The 
Hague, in founding the American Institute of International Law and in re- 
publishing the Classics of International Law, Dr. Scott was instrumental in 
having the Endowment through its Division of International Law contribute 
financially to societies, institutes, and journals of international law in order to 

71 See supra, p. 196. 
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encourage their work and extend their usefulness. The Division also under- 
took the preparation and publication of a series of volumes containing basic 
materials dealing with international arbitration, arbitral and judicial deci- 
sions, international conferences, treaties and texts including diplomatic 
correspondence not otherwise available, and with many special topics of 
international law not covered in the existing literature. Most of these 
materials were not easily accessible and could not have been made available 
through ordinary publishing channels because of their non-commercial 
character. For the same reason, the Division, under Dr. Scott’s direction, 
granted financial assistance to enable authors to have published meritorious 
works which could not otherwise have been published, as a legitimate part 
of the Endowment’s object to spread knowledge and education in this field. 
The study and teaching of international law became a special project imme- 
diately upon the assumption of Dr. Scott’s duties as Director of the Division. 
After a survey to ascertain the status of this subject in American institutions 
of learning, several steps were taken to improve the methods of teaching and 
to increase interest in its study. Among these steps the most notable was 
the granting for many years of fellowships in international law by means of 
which opportunities were afforded for the training of competent teachers. A 
goodly number of professors later appointed to these positions came to them 
through the Endowment’s fellowships. 

In a report of a survey conducted for the American Council of Learned 
Societies about fifteen years ago, the work of the Division of International 
Law was examined and the following conclusion reached: 


No comment is required to make the fact stand out that few if any 
other branches of learning are in so favored a position as international 
law, so far as dependable financial support is concerned. . . . The 
Division of International Law . . . has come to be looked to by stu- 
dents of international law throughout the world as their principal re- 
source in time of need. In addition to serving as a general clearing 
house, it contributes to the advancement of international law studies in 
many ways.” 


Mr. Carnegie, the founder of the Endowment which bears his name, was 
personally interested in the development of international law and especially 
of international tribunals as a means of preserving peace and avoiding war; 
his Trustees specified in the charter of the Endowment that one of its par- 
ticular objects should be the development of international law and they 
created a Division of International Law and made annual appropriations to 
promote work toward that object. Dr. Scott was appointed Director of 
this Division because of his known great knowledge of international law, 
of his ability to expound it both by word of mouth and by his pen, and 
because of his enthusiasm, constancy, and energy in working for his ideals. 


” Research in the Humanistic and Social Sciences, by Frederic Austin Ogg. New York and 
London: The Century Co., 1928, p. 345. 


vO 
of 
e- 
n. 
ay 
to 
an 
of 
d- 
m. 
er 
ue 
of 
ice 
r- 
he 
ed 
on 
ce 
t- 
on 
of 
yW- 
ion 
em 
ter 
Dr. 
red 
she 
‘he 
nt. 
urt 
he 
re- 
in 
ute 
r to 
| 


216 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Some of the conclusions to which he had come as a result of his years of 
thought and work were summarized in his annual report to the Trustees 
of the Endowment dated April 10, 1929: 


I. International law must be considered as a legal system before it 
can be expected to control the conduct of nations. A consequence of 
the Pact of Paris involves recognition of international law upon a footing 
of equality with other branches of jurisprudence. 

II. International law should be stated by and with the codperation 
of the nations whose conduct it is to control. In the language of our 
day, international law is to be codified. It is being codified in Europe 
by international agencies of an official character, such as the Hague 
Peace Conferences, and by a scientific organization, the Institut de 
Droit International; in America by official agencies such as the Inter- 
national Commission of Jurists at Rio de Janeiro, the Sixth Pan Ameri- 
can Conference of Habana, by the Research in International Law of the 
Harvard Law School—a learned and unofficial body composed of mem- 
bers from one country (the United States)—and the American Institute 
of International Law, a scientific organization with representatives from 
each of the twenty-one Republics of the Western World. 

III. The law of nations is to be analyzed, commented upon and 
diffused, in order that its obligations may be known of men as well as of 
nations. This is the mission of the Academy of International Law of 
The Hague, founded with the aid of the Carnegie Endowment for Inter- 
national Peace. 

IV. There must be a Permanent Court of International Justice in 
addition to international agencies repudiating force between nations, 
in order to apply to the concrete controversies of States the law of the 
international community. 

V. Under a system of law the rule of States should be codéperation, 
not competition.” 


Although it may be claimed by some that no progress has been made in 
the world toward the attainment of the great object for which Mr. Carnegie 
made his munificent benefaction thirty-three years ago, it cannot be denied 
that the Division of International Law under Dr. Scott’s direction gave the 
most intelligent thought, followed the most promising lines of activity, and 
worked as hard and consistently as is humanly possible toward the develop- 
ment of international law as one of the means of achieving the Endowment’s 
goal. Before Dr. Scott began his crusade, international law as a science had 
barely emerged from the cloister; indeed, not so many years before it had 
been taught in connection with theology. The subject is now included in 
the curricula of many colleges and universities and of the larger law 
schools in the United States. Specially qualified professors, in the larger in- 
stitutions more than one, devote their whole time to teaching it. The classes 
are numbered by the hundreds and the students by the thousands. No 
statement made by informed leaders of opinion in this and other countries 
has been or can be made regarding the restoration of peace and order in the 


78 Carnegie Endowment Year Book, 1929, pp. 129-157. 
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world without basing their hopes upon the foundations of international law. 
It is true that Dr. Scott was in a favored position to carry on his work as 
few men have ever been. Because of his service with the Carnegie Endow- 
ment, he was able to devote all of his time and thought to his ‘‘ hobby” with- 
out interruption, and he had ample funds at his disposal to employ the neces- 
sary assistance and to meet the financial requirements for carrying on his 
work; but it is primarily due to his own great abilities which so perfectly 
fitted him for this position that he accomplished the Herculean tasks he has 
to his credit. 


FINIS 


After retiring from all of his activities on June 30, 1940, he went to live 
in his summer home at Annapolis, Maryland, where he died June 25, 1943. 
Whether the half century following his graduation from Harvard College 
were but ‘‘a rainbow span of fifty years’ and the advances to which he so 
effectively contributed toward an era of peace based upon justice among na- 
tions have been permanently obliterated by the brutal forces of war, history 
only can tell. 


Speak, History! Who are life’s victors? 
Unroll thy long annals and say; 

Are they those whom the world calls 
the victors, who won the success of a day? 


The martyrs, or Nero? The Spartans 
who fell at Thermopylae’s tryst, 

Or the Persians and Xerxes? Pilate, or 
Christ? 


7 William Wetmore Story. A Poet’s Portfolio: Io Victis. 
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THRE EMERGENCY ADVISORY COMMITTEE 
FOR POLITICAL DEFENSE 


By B. 
Member of the Committee designated by the United States, 
and WILLIAM SANDERS, 


Technical Consultant to the Committee 
I. INTRODUCTION 


The war and the present preoccupation with post-war plans have brought 
about a general awareness of the fact that the Americas have been a testing 
ground for the orderly organization of relations among sovereign states, 
especially in the development of codperative principles and techniques. 
The construction of a political organization within which these principles 
and techniques could be consolidated has not, however, characterized the 
American experience. The Pan American Union, for example, is expressly 
denied the right to consider political or controversial questions,! and pro- 
posals for the creation of a “league” or ‘‘association’’ of American states 
has met with courteous but definite coolness.? 

It is for this reason that the development of the inter-American consulta- 
tive procedure during the dangerous years immediately preceding the out- 
break of the Second World War and its application during the war is of such 
significance. As in the case of the recent meetings of Moscow, Cairo and 
Teheran, the procedure is the product of a compelling community of in- 
terests among a group of states, and reflects the absence of a permanent 
international structure to supply the means by which such states can arrive 
at joint political decisions of an emergency character. 

The parallel does not end there. The application of the technique has in 
both Europe and America led to the recognition of the need of organization 
which shall give continuity and permanence to ad hoc consultations. In 
Europe this need has been met by the creation of the London, Italian and 
Mediterranean Advisory Commissions. In America the first meeting of 
consultation of the Foreign Ministers, held at Panama in 1939, created two 
advisory bodies: the Neutrality Committee of Rio de Janeiro (now the 
Inter-American Juridical Committee) and the Economic and Financial 


1 The statutes of the Pan American Union provide that “neither the Governing Board nor 
the Pan American Union shall exercise functions of a political character.” Paragraph 3 
of the resolution of the Sixth International Conference of American States, /nternational 
Conferences of American States, Carnegie Endowment for International Peace, p. 397. 

2 See Resolution XIV on Association of American Nations, Eighth International Confer- 
ence of American States, ibid., First Supp., p. 245. 
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Committee of Washington.* Fourteen months later the third meeting, held 
at Rio de Janeiro after Pearl Harbor, created two new bodies, the Military 
Defense Board at Washington and the Emergency Advisory Committee 
for Political Defense at Montevideo.! 

All these entities are examples of advisory bodies appointed to implement 
general policies agreed upon by the governments and to consider in an 
expeditious manner such new issues as arise out of changing circumstances 
in an emergency period. Along with the executive and administrative 
agencies for military, economic and humanitarian codperation among the 
United Nations, these emergency advisory bodies in Europe and America 
may have far-reaching implications with respect to the “international 
organization” which it is now generally taken for granted will be created after 
the war. 

Of the group of entities of this character established to date perhaps the 
Committee for Political Defense represents the most radical departure from 
past experience and tradition. While none of its characteristics can be 
said to be entirely new, their peculiar combination in and application by the 
Committee is in many respects quite novel. It is for this reason that the 
means and manner by which the Committee has fulfilled its assigned task 
appears to be of as much interest as its actual accomplishments. While 
the latter have vital importance in the defense of the Americas against 
dangers arising out of the present conflict, the former may foreshadow 
developments of significance to the future of inter-American relations. 


II. CREATION OF THE COMMITTEE FOR POLITICAL DEFENSE 


Background. Although the Americas became the victims of military 
ageression on December 7, 1941, they had been the object of a systematic 
‘softening’? process based on a well-planned and executed political and 
psychological offensive for years before that date. This offensive was 
carried on through Axis nationals, diplomatic missions, cultural, financial, 
commercial and transportation organizations, and some disloyal citizens 
of American states. 

The three principal techniques of penetration were the traditional espio- 
nage agent and the saboteur; the welding into an integrated system for sub- 
versive activities of all commercial, cultural and religious contacts with the 
American Republics existing within Germany and its satellite and occupied 
areas; and the penetration of the life of the several republics by the full 
utilization of American political, economic, social, cultural and religious 
institutions. Moreover, the all-pervasive Axis propaganda, which had 


‘ 


* Resolutions III and V of the First Meeting of the Ministers of Foreign Affairs of the 
American Republics. Jbid., First Supp., pp. 322 and 326. 

‘Resolutions XVII and XXXIX of the Second Meeting of the Ministers of Foreign 
Affairs of the American Republics. Pan American Union, Congress and Conference Series, 
No. 36, pp. 44 and 59. 


220 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


yielded such excellent results at home and in Europe, became the hand- 
maiden of these techniques by creating confusion, division and intolerance. 
In other words, in the Western Hemisphere the political warfare program 
of the Tripartite Pact was fully integrated with their world political-military 
strategy. 

However, it was only after the military offensive had begun on other 
fronts, and after the fate of the European nations which sought protection in 
neutrality had brought the lesson home to them, that the American republics 
slowly and reluctantly recognized and took tentative measures to protect 
themselves against this menace. 

The First Meeting of the Ministers of Foreign Affairs in October 1939 
merely agreed, pursuant to the neutrality objective of the gathering, that 
an exchange of views or a conference should be held to facilitate the preven- 
tion or repression of unlawful activities undertaken by individuals ‘“‘in 
favor of a belligerent state.’”’> In another resolution the meeting came 
closer to acknowledging the real source of the danger by recommending that 
the governments take measures to eradicate ‘‘the spread of doctrines that 
tend to place in danger the common inter-American democratic ideal.” § 

When the Second Meeting was held nine months later, developments in 
Europe and disclosure of active subversive campaigns in some of the repub- 
lics had shed considerable light on the real significance of certain diplomatic, 
educational, business and scientific undertakings of Axis nationals and rep- 
resentatives. The conclusions adopted by this meeting were consequently 
more specific, although falling short of the final step of naming names. The 
Ministers of Foreign Affairs agreed that measures should be taken to pre- 
vent ‘‘political activities of foreign diplomatic or consular agents . . .”; 
that precautionary measures should be taken in the granting of passports, 
and that the entry of nationals of non-American states should be vigorously 
supervised. It also recommended effective police supervision of foreign 
non-American groups, and proposed that measures be taken to prevent and 
suppress any illegal activities in any way controlled by foreign governments, 
foreign groups or individuals.’ 

At the Third Consultative Meeting, held six weeks after Pearl Harbor, 
pretense was no longer necessary. In Resolution I the governments rec- 
ommended the breaking of their diplomatic relations with the Axis, and in 
Resolution XVII they agreed on a political defense policy for the individual 
and collective defense of the continent, including the creation of a com- 
mittee to advise them on the implementation of that policy. 

The creation of the Emergency Advisory Committee for Political Defense 
responded to an imperative need for effective action. The efficacy and 


> Resolution VIII on Coérdination of Police and Judicial Measures for the Maintenance 
of Neutrality. Carnegie Endowment, op. cit., First Supp., p. 331. 

6 Resolution XI, zbid., p. 333. 

7 Resolutions II, III, V, VI and VII, zbid., pp. 351, 353, 354. 
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scope of political aggression was no longer a matter of conjecture; the evi- 
dence accumulated in Europe and America was impressively convincing. 
Moreover, the attack on Pearl Harbor had taken place only six weeks before, 
the North African campaign was still eight months away, and Dakar was 
uncomfortably close to the hump of Brazil. There is, therefore, an under- 
standable ring of conviction in the statement by the Foreign Ministers in 
Resolution X VII to the effect that the gravity of the danger required ‘‘addi- 
tional and more stringent’’ defense measures against the political aggression 
of the Axis, which is ‘“‘both preliminary to and an integral part of a program 
of military aggression.” 

These considerations are basic to an understanding of the somewhat novel 
characteristics of the Committee for Political Defense. The Committee 
was created in a moment of grave danger to the Americas, when the effec- 
tuation and coérdination of measures for joint defense against a constantly 
changing type of attack from within was an imperative practical necessity, 
not a mere matter of convenience in the accomplishment of a desirable 
objective of international codperation. A full realization of the implications 
of the situation determined the policy approved and the organization estab- 
lished in Resolution XVII. 

Procedure of appointment and organization. This sense of urgency and of 
pressing danger is reflected in the provision of Resolution X VII requesting 
the Pan American Union to organize the Committee within the ensuing six 
weeks. The pertinent provision reads: 


That, to study and coérdinate the measures recommended in this 
resolution, the Governing Board of the Pan American Union shall 
elect, prior to March 1, 1942, a committee of seven members to be 
known as “The Emergency Advisory Committee for Political Defense.” 


The Union was also requested to determine the functions of the Com- 
mittee, prepare its regulations and fix its budget of expenditures, ‘“‘after 
consulting the governments of the American Republics.”’ 

The report of the special subcommittee appointed to propose ways and 
means by which the Pan American Union could fulfill the foregoing directive 
emphasized that the Committee for Political Defense was empowered ‘‘to 
study the problems relating to the political defense of the continent in its 
broadest scope, and to recommend measures intended to give effect to this 
object,” and advanced a series of recommendations for the immediate 
organization of the Committee and the prompt inauguration of its work. 
A proposed draft of by-laws for the Committee accompanied the report. 

This report was adopted by the Governing Board on February 25, 1943, 
ad referendum the approval of the governments. After the governments 
had been consulted by their representatives on the Board, the latter gave 
its unanimous and unqualified assent on April 6. In accordance with the 
terms of the report, Montevideo was selected as the seat of the Committee 
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and the members were named by the governments of Argentina, Brazil, 
Chile, United States of America, Mexico, Uruguay and Venezuela.® 

At its irst meeting, held on April 15, 1942, Dr. Alberto Guani, former 
President of the Assembly of the League of Nations and Minister of Foreign 
Affairs of Uruguay and now its Vice President, was elected chairman of the 
Committee. 

Pursuant to Article 2 of the by-laws the seven members of the Committee, 
“although designated by the seven governments selected in the manner 
indicated in the preceding article, shall represent and shall function on be- 
half and in the interest of all the governments, members of the Pan American 
Union.” The significance of this provision will be considered below. 

Budget and internal organization. As indicated above, the Foreign Minis- 
ters at Rio de Janeiro, with a realistic understanding of the factors which 
determine the difference between an effective and an ineffective international 
instrumentality, expressly provided that the Committee for Political De- 
fense should have the necessary funds for its work. Article 13 of the by- 
laws implements this stipulation; it provides that Committee expenses shall 
be apportioned among the governments on the basis of population.°® 

Internally the Committee has been organized so that it can deal ex- 
peditiously and in a practical manner with the task which it must perform. 
In accordance with the by-laws, it has a permanent Secretariat appointed 
by the Government of Uruguay, and a technical consultant and two assist- 
ants appointed by the Committee. It has appropriate subcommittees to 
study the variants of Axis subversive activities and the relevant legislative 
and administrative control measures in the republics, as well as the sugges- 
tions and proposals received from the governments. On the basis of this 


8 The original appointments, in the order of countries named, were: Miguel Angel 
Chiappe, Mario de Pimentel Brandao, Joaquin Fernandez y Ferndndez, Carl B. Spaeth, 
Carlos Dario Ojeda, Alberto Guani, Eduardo Arroyo Lameda. The following changes 
have since taken place: Guillermo de Achdval, former Argentine Minister to Poland, re- 
placed Miguel Angel Chiappe with the Committee as his exclusive assignment; General 
Pedro Goes Monteiro, ex-Brazilian Chief of Staff, replaced Mario de Pimentel Brandao 
upon the latter’s designation as Ambassador to Spain; Alfredo Rodriguez MaclIver, Chilean 
Ambassador to Uruguay, replaced Fernandez y Fernandez upon the latter’s appointment as 
Chilean Foreign Minister; Mariano Armendériz del Castillo, Mexican Ambassador to Uru- 
guay, was designated to the Committee when Carlos Darfo Ojeda was appointed Mexican 
Ambassador in Buenos Aires. 

* Pursuant to Art. 23 of its Internal Regulations, approved on April 20, 1942, the Com- 
mittee relies for this purpose on the population figures used by the Union in determining 
the quotas of its members. 

The Governing Board understood that the salary and transportation expenses of the 
members would be paid by their own governments, but, upon inquiry from the Committee, 
it later held that this does not apply to travel and subsistence expenses of members and 
officers of the Committee while traveling on official business. Such expenses are borne by 
the Committee. 
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study, the subcommittees prepare draft resolutions or programs of action 
for consideration by the full Committee. 

In accordance with Article 10 of the by-laws, a majority of the members 
constitutes a quorum and a majority of votes is sufficient for approval of 
any proposal or resolution before the Committee. As a general rule, mem- 
bers may enter reservations to majority decisions, but as the decisions of the 
majority are treated as the decisions of the full Committee, no reference is 
made to dissenting votes or opinions when the conclusions of the Committee 
are communicated to the governments. 

Instrumentalities of communication and contact between the Committee 
and the Governments. In the report approved by the Governing Board on 
February 25th it is emphasized that to do practical and efficient work the 
Committee ‘‘should have easy access to and consultation with government 
officials and freedom of access to the information necessary for carrying out 
the objectives of the Rio resolution.”’ Accordingly, provision was made in 
the by-laws for the means by which this access could be assured and 
facilitated. 

The first of these means was a request that each government designate 
‘a qualified official who shall reside in the capital city of his respective 
country and who shall serve as a contact between his government and the 
Committee.’’!° 

As this system of liaison officers necessarily involved resort to correspond- 
ence as the means of contact and communication, it was not considered 
adequate to meet the Committee’s need for practical and effective action. 
For this reason the by-laws provide for direct personal contact between the 
Committee and officials of the governments. The method is defined in 
Article 9, which provides that ‘“‘in the performance of its work the Com- 
mittee may designate one or more of its members to visit the different 
countries members of the Pan American Union.”’ 

These consultative visits are complementary of the réle of the liaison 
officers. Only the two together give the Committee adequate channels of 


10 All but three of the governments have appointed these liaison officials. In its Resolu- 


tion No. I, approved April 24, 1942, the Committee set forth the essential functions which 
in its opinion should be performed by these officers, as follows: 


(a) Consultation with all the interested government agencies with respect to the steps 
to be taken to effectuate each recommendation from the Committee for Political 
Defense and the maintenance of regular and continuous contact with all such agencies 
as their work relates to that of the Committee; 

(b) Providing the Committee with information concerning the legislative and adminis- 
trative measures undertaken by the government to prevent, control and punish sub- 
versive activities and with respect to action taken pursuant to the Committee’s 
recommendations; 

(c) Submission to the Committee of any proposals or projects which might be used as a 
basis for further study or recommendations to the other American governments. 
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contact with the governments and with the realities of the situation in each 
country. The liaison officer is a permanent communications link between 
the Committee and the government; the consultative visits offer the mem- 
bers of the Committee and national officials an opportunity for personal 
discussion and mutual assistance in the development and implementation 
of effective action programs. 

For the purpose of furthering the objectives sought through the appoint- 
ment of liaison officers and the provision for consultative visits, the Com- 
mittee proposed to the governments at an early date two complementary 
instrumentalities: national (inter-departmental) committees of political 
defense, and regional or general meetings of operating officials. 

The first responds to a definite need for an organization or arrangement 
in each country which shall establish a close and continuous working rela- 
tionship among all of the departments and agencies of the government 
concerned with political defense. Since many of the recommendations 
of the Montevideo Committee relate to the work of several agencies in each 
country, it was obvious that a joint consideration of their common problems 
was essential.!! 

The idea of regional or general meetings of national officials is a product 
of the deliberations of the Inter-American Conference of Police and Judicial 
Authorities held at Buenos Aires in May and June, 1942, which was at- 
tended by five of the members of the Committee as delegates of their 
governments. The Conference approved a resolution suggesting that the 
Committee call meetings of national officials charged with the administra- 
tion and enforcement of laws and regulations against subversive activities. 
This suggestion was approved by the Committee and on August 27, 1942, 
it adopted a resolution outlining the procedure for the convocation and 
holding of such meetings. 

The regional or general meetings are designed to test the practical utility 
of the Committee’s recommendations and to afford operating officials an 
opportunity for discussion of common problems and exchange of information. 
As the objectives of these meetings are similar to those of the consultative 
visits, the Committee has resorted to the procedure of the above-mentioned 
resolution on only one occasion” and has reserved it for use in special emer- 
gency cases affecting a region or the continent as a whole. 


11The Inter-American Conference of Police and Judicial Authorities, held at Buenos 
Aires in May and June 1942, also recognized the need for these national committees in its 
Resolution No. XIV. 

12 The regional meeting on Entry and Exit of Persons and Clandestine Crossing of Fron- 
tiers was held in September, 1942, at Rivera, on the frontier between Uruguay and Brazil. 
The meeting was attended by two members of the Committee and by operating officials 
of Argentina, Brazil, Uruguay, Bolivia and Paraguay. Its object was to determine the 
emergency measures necessary to stop the clandestine crossing of Axis agents from Brazil 
into neighboring republics occasioned by the former’s declaration of war on the Axis on 
August 23, 1942. 
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III. DeEcLARED PoLicy AND REPRESENTATIVE PRINCIPLE 


Policy. The Committee has concerned itself almost exclusively with 
ways and means of combatting the political warfare of the Axis. Concen- 
tration on the action assignment was made possible by the detailed declara- 
tion of controlling policy which was approved by the Foreign Ministers 
at the time of the Committee’s creation. The Committee’s has been a 
“line” responsibility, the “‘staff’’ having determined, in Resolution X VII 
and the memorandum attached thereto, the objectives and the general 
tactics for their realization. 

The resolutions of Panama and Havana relating to subversive activities 
proposed general security measures for the defense of the state and its insti- 
tutions, and were consistent with neutrality. Resolution X VII of the Rio 
meeting declared that acts of aggression had been committed against an 
American state, which, within the provisions of Resolution XV of Havana, 
were to be considered as acts of aggression against the community of Amer- 
ican states.* The resolution then stated the policy basis for hemisphere 
defense against political attack by the named aggressors. 

The policy declaration of Resolution XVII was a direct and necessary 
complement to the termination of diplomatic relations with the Axis rec- 
ommended by Resolution I. Resolution I recognized that the directing 
and coérdinating heads of Axis subversive activity were to be found in the 
diplomatic missions of Germany, Japan and Italy. Resolution X VII made 
it clear that the measures to be adopted pursuant thereto would necessarily 
include discriminatory provisions specifically directed against German, 
Japanese, and Italian nationals and their political, social, and commercial 
organizations.4 The discriminatory character of the program contem- 
plated by the resolution would, it was evident, be incompatible with the 
continuation of friendly diplomatic relations with the Axis. Moreover, 
Resolution XVII was responsive to the conclusion that the flexible and 
adaptable character of the Axis organization required that the break in 
diplomatic relations be supplemented by measures which would destroy 
the intricate espionage system which had been so well organized through the 
diplomatic missions. 

Not only did the ‘‘staff”’ declaration of policy enjoin a concentration 
and direction of effort against identified aggressors; it proceeded, in a 
general statement of tactics, to mark out the areas in which emergency 


18 Paragraph one of the preamble to the resolution recites: 


Acts of aggression of the nature contemplated in Resolution XV adopted by the 
Second Meeting of the Ministers of Foreign Affairs of the American Republics at 
Habana have now taken place against the integrity and inviolability of the territory of 
an American Republic. 

4 Each of the control measures recommended in the memorandum attached to the resolu- 
tion contemplated both general safeguards and special discriminatory measures against the 
Tripartite Pact, its nationals or organizations controlled by it. (Italics supplied.) 


226 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


political defense measures seemed necessary. This statement was con- 
tained in the comprehensive memorandum attached to Resolution XVII 
which specified four general types of control measures and, in considerable 
detail, stated the basic objectives of each, thus charting the course for the 
Committee’s programs of action. © 

The Committee took the view in its first annual report ‘‘that the twenty- 
one governments expressly reaffirmed the action taken at Rio de Janeiro 
when they approved the creation of the Committee pursuant to the regu- 
lations prepared by the Governing Board of the Pan American Union.’ 
The regulations, together with a detailed report of a special subcommittee, 
had been submitted to the governments by the Governing Board. Not 
only did the report specify that the Committee should study, codrdinate 
and recommend measures contemplated by Resolution XVII, but the same 
resolution was expressly incorporated in the regulations by Article 6.!” 
The Committee considered that all of the governments were thus given an 
opportunity, if they so desired, to qualify their participation in the work of 
the Committee, not only by reference to its organizational features but also 
by reference to the policy which was to determine the content of its 
program. The unanimous and unreserved approval by the Governing 
Board was deemed tantamount to a reaffirmation of the policy declared 
by the Foreign Ministers, a reaffirmation which strengthened the Com- 
mittee’s twofold conclusion that it could not deviate from the declared 
policy and that it could properly anticipate full codperation from all of the 
governments. 

Although it is accurate to state that the manner of its creation has enabled 
the Committee to concentrate most of its efforts upon ways and means of 
implementation, it would be misleading to suggest that it has been con- 
cerned exclusively with mechanics, or that the preparation of its programs has 
not entailed any “‘policy”’ determinations. Although the draftsmen of the 
Committee’s charter effectively anticipated most of the fundamental policy 
questions, the character of the assignment—defense against a shifting and 
dynamic attack—made the presentation of entirely new problems inevi- 
table. Hence, in some areas, circumstances have imposed a limited policy 
responsibility upon the Committee. 

The most dramatic occasion for the exercise of this responsibility was 
presented by the Bolivian revolution of December 20. Preceded and 
accompanied by widespread suggestions that this particular coup d'état 
was the first of a series designed to break down the existing anti-Axis 
front in South America, it was apparent that a political defense question 
of great magnitude and urgency had suddenly been precipitated. It was 
at the same time likewise apparent that the question was novel; there 
existed neither an agreed policy nor speedy procedure by which the inter- 


1s See the discussion of the so-called “legislative program,” pp. 232-234, infra. 
16 Annual Report of the committee 1942-1943, English edition, p. 12. 17 Tbid., p. 268. 
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ested republics could promptly act together to meet this potential threat 
to their individual and collective security and solidarity. 

On December 24, four days after the revolution occurred, the Committee 
adopted a resolution which supplied both the policy and the procedural 
needs: it recommended that, for the duration of the war, the American 
Republics agree not to accord recognition to any new government estab- 
lished by force, prior to full exchange of information and consultation among 
themselves regarding the circumstances surrounding the revolution and 
particularly the adherence of the new regime to the existing inter-American 
undertakings for hemispheric defense. All nineteen interested govern- 
ments promptly announced their acceptance of this formula,!* whereupon, 
on January 5, the Committee adopted a second resolution declaring that the 
formula was applicable to the Bolivian revolution, and recommending that 
the usual diplomatic channels be utilized as the procedural mechanism for 
effectuating the necessary exchanges of information and consultations. 
Within a brief time, during which those republics also gave consideration to 
a suggestion of the Mexican Government that a special consultative meeting 
might be desirable, all interested governments accepted the second resolu- 
tion and, upon completion of their consultations, announced their respective 
individual decisions to refrain from recognizing the new regime.!® 

The ability of the Committee to cope with this urgent and unique situation 
may, in retrospect, well stand as the high-water mark of its functioning. 

As another example, evidence that the Germans were seeking to meet an 
increasingly serious manpower shortage by making excessive demands upon 
individual republics in connection with proposed exchanges of nationals, in- 
duced the Committee to declare that repatriation of Axis nationals, save in 
exceptional and special circumstances, was contrary to the defense interests 
of the hemisphere.®® This policy against repatriation (a subject not touched 

18 Their prompt acceptances in the face of such established doctrines regarding recognition 
as have developed in the American hemisphere (¢.g., the Estrada doctrine of Mexico), dra- 
matically illustrates that the safeguarding of hemispheric security and solidarity are para- 
mount wartime policies of those republics. 

19 It is interesting, and important, to note that the Committee’s resolutions did not imply 
that the governments should reach or announce a joint decision as a result of the consulta- 
tions; the resolutions provided only for prior exchange of information and consultation, 
leaving the ultimate decision on recognition to the sovereign and individual determination 
of each government. 

*0 Paragraph A-2 of the memorandum attached to Resolution XVII recommended the 
establishment of procedures whereby nationals of the Tripartite Pact ‘deemed dangerous 
to the country of their residence shall during their stay therein remain in detention or be 
restricted in their freedom of movement.”” When undertaking its preparation of the rec- 
ommended procedures, the Committee was informed that many of the individuals consid- 
ered dangerous by the American Republics had either requested repatriation or had been 
included on lists supplied by the Axis as a basis for exchange negotiations. In addition to 
the manpower consideration mentioned in the text, the Committee recognized that the 
individuals in question, being well informed about conditions in the country of residence, 
might be useful in the planning of future subversive activities as well as in actual operations. 
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upon at Rio de Janeiro) has been accepted by practically all of the republics. 
Other recommendations of an important policy character were incorporated 
in the Committee’s programs on travel *! and censorship of international 
communications.” 

Representative principle. In carrying out its policy directives the Com- 
mittee and each of its members represents and acts on behalf of all the Ameri- 
can Republics. 

As indicated previously, this principle is expressly provided for in Article 2 
of the by-laws, which requires that the Committee ‘‘shall represent and shall 
function on behalf and in the interests of all the governments members of the 
Pan American Union.”’ This stipulation was accepted by the governments, 
when they gave their approval to the by-laws submitted to them with the 
Governing Board’s report of February 25, 1942. 

It is important to note that the only modification suggested in the by-laws 
when the governments were consulted served to reaffirm and clarify this prin- 
ciple of individual and collective responsibility. As originally drafted, Ar- 
ticle 4 provided that the other republics, that is, those which had not desig- 
nated members, should be requested to appoint liaison officers. In its reply, 
one of the governments pointed to the fact that under Article 2 ‘‘each mem- 
ber individually represents the inter-American community as a whole and not 
his own government exclusively,’ and suggested, therefore, that all the 
governments were entitled to designate liaison officers. The correction was 
accordingly made in Article 4 to the effect that each country should be re- 
quested to name an Official in its capital to serve as a channel of contact with 
the Committee. 

From the foregoing it is clear that the Governing Board of the Pan Ameri- 
can Union understood that the responsibility entrusted to it by the Foreign 
Ministers at Rio de Janeiro was to organize a committee of seven individuals 
to represent twenty-one governments and not of seven governments to act in 
the name of and on behalf of themselves and the other fourteen. The method 


21 Resolution XVII had recommended “strict surveillance over all persons seeking to enter 
or depart from the country, particularly those persons engaged in the interests of member 
states of the Tripartite Pact.’’ Impressed by the extent to which the Axis Powers employed 
their own nationals as couriers and liaison agents, the Committee recommended that en- 
trance to the American Republics be denied absolutely to nationals of Germany, Italy, 
Japan, and the countries dominated by them. 

2, The Committee’s study of the requirements of an adequate censorship system, its 
probable cost and personnel demands, induced the conclusion that it would be unnecessary 
from a security standpoint and impractical from a cost and administrative standpoint to 
recommend that each American Republic censor all international communications. It 
therefore recommended that international communications directed to the following states 
be censored: (a) any of the states members of the Tripartite Pact or states subservient to 
them; (b) any non-American state which is not at war against a member of the Tripartite 
Pact; and (c) any American state which has not broken diplomatic relations with the mem- 
bers of said Pact or which, having broken relations, has not either prohibited all communica- 
tions with such states or established a strict censorship of communications with them. 
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of selection of the members, by having seven governments designate them, 
was merely an incident of the Committee’s organization resulting from the 
urgent need for its immediate establishment.” 

It is not a mere coincidence that the Committee for Political Defense is the 
first inter-American entity of limited membership whose charter contains in 
express terms the principle of collective representation.“ In view of the 
Committee’s nature and responsibilities, once the decision was made by the 
Foreign Ministers that the Committee should be composed of seven mem- 
bers and not of twenty-one representatives, that principle became impera- 
tive. 

The Committee is, in effect, a continuing body of a meeting of the Minis- 
ters of Foreign Affairs of the American Republics. These meetings deal only 
with emergency situations which do not permit the delay or protracted study 
and negotiations which characterizes the general and technical Pan American 
conferences.” The conclusions of these meetings are generally susceptible of 
immediate application, unless adopted ad referendum. With the adoption of 
Resolution XVII by an ‘‘executive”’ consultative meeting of the Foreign 


3 Since the Pan American Union was directed to organize the Committee within a period 
of six weeks, it could not well follow an elective procedure which would give each government 
an opportunity to vote for the members. Experience had demonstrated that this was not 
feasible. For example, the original seven members of the Committee of Experts on the 
Codification of International Law were elected by the twenty-one governments by ballot 
over a three-year period on the basis of a list of 105 names proposed by the same govern- 
ments. 

** Of the existing emergency advisory bodies, the Military Defense Board and the Eco- 
nomic and Financial Advisory Committee of Washington are composed, respectively, of two 
and one representatives from each country. The Inter-American Commission for Terri- 
torial Administration is made up of one representative named by each government party 
to the convention which created the Commission. The Juridical Committee of Rio de 
Janeiro has seven members appointed by the Pan American Union, and although its statutes 
do not give express form to the representative principle under discussion, the Committee 
has maintained that its members are representatives of the inter-American community 
and are not delegates of the countries of which they are nationals. Peace-time inter-Amer- 
ican bodies of limited membership are: (1) the Committee of Experts for the Codification 
of International Law, composed of nine members elected by the governments; (2) the three 
permanent codification committees of Rio de Janeiro, Montevideo and Havana on public 
and private international law and comparative legislation (at first there was no limitation 
on the number of members and they were all designated by the host country from among 
its own nationals; now the host country designates as many as it wishes, but six are appointed 
by that number of governments selected by the Union); (3) the Committee on Unification 
of Civil and Commercial Law of Lima, selected by lot from among names submitted by 
the governments. 

* The Director General of the Pan American Union has pointed out that: “It would 
seem to be of the utmost importance not to confuse the Meetings of Consultation with the 
International Conferences of American States. The former are for emergency purposes 
to consider problems of an urgent character; the latter are intended to establish broad 
principles of Pan American policy and to formulate programs of long-range activity.’ 
Report on the Third Meeting of the Ministers of Foreign Affairs of the American Republics, 
Congress and Conference Series, Pan American Union, p. 21. 
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Ministers,”* no further negotiation among the governments on the basic pol- 
icy issue was necessary. The only thing left to be done was implementation 
within the constitutional framework of each country. 

The Committee could therefore be authorized to communicate directly to 
the governments proposals for immediate acceptance and application and 
not merely for future consideration and negotiation by their representatives.?? 
It submits ‘“‘action” rather than ‘‘study’’ recommendations. This was 
feasible because the basic objectives and controlling principles had been pre- 
viously agreed upon by accredited national delegates, who, next to the Presi- 
dent, were the highest policy officers in foreign affairs in each of the twenty- 
one republics. 

In assisting in the implementation, in the specific application of this policy, 
the radius for the exercise of individual judgment and discretion by the 
members of the Committee is, consequently, limited to matters which relate 
to the means for accomplishing the declared objectives. ‘The Committee for 
Political Defense, an international body of limited membership, could operate 
effectively in this field as the representative of the twenty-one governments. 

However, neither the fact that the Committee deals with means rather 
than policy, nor that it is an advisory body whose recommendations are not 
binding on the governments, is by itself sufficient to assure full acceptance of 
the representative principle. The commitment on policy places a duty on 
the governments to accept the Committee’s suggestions, adopt alternative 
means or state why the adoption of such suggestions is unnecessary or inex- 
pedient. The Committee had to be in fact, as well as theory, truly represen- 
tative of the general interest. 

It is for this reason that the Committee has invariably insisted, often 
under difficult circumstances, that it cannot in any manner qualify its ‘‘ob- 
ligation to act in the name and interest of the twenty-one republics without 
distinctions of any kind, and that in order to achieve this impartiality of 
representation it must be guided exclusively by the directives agreed upon 
by the Foreign Ministers at Rio de Janeiro.” 7° 

The Committee has also repeatedly held that no member may enter a 
reservation to, vote against, or abstain from voting upon a proposition before 


*6 As the consultative procedure is designed to bring together the highest policy officials 
in international affairs of the twenty-one governments for the purpose of dealing expedi- 
tiously with critical emergency problems, it tends to operate within the maximum limits of 
executive power as exercised in emergency periods. The effect of this on the legal character 
of the resolutions and declarations of the consultative meetings, on the relationship of these 
conclusions to those of the general Pan American conferences, and on the jurisdiction of 
bodies created by such meetings, offers an interesting field of research. 

27 Standard inter-American bodies are generally study entities with long-range tasks of 
preparing drafts on matters of major international convenience for consideration by con- 
ferences on which the twenty-one governments are represented by accredited national 
delegates. 

28 Annual Report, p. 12. 
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the Committee for reasons resting exclusively on the interest or desire of the 
government which designated him. On the issue of abstention the Com- 
mittee resolved that a member could refrain from voting but that his collec- 
tive responsibility requires that he reveal the reasons which determine his 
attitude.?® 

It has also insisted that all the twenty-one governments are on a plane of 
absolute equality with respect to the Committee and that each one has a 
right to propose and suggest adequate means to achieve the objectives agreed 
upon at Rio de Janeiro.*® But it has also insisted that no government should 
submit to the Committee or a member any proposal involving alterations of 
the basic policy, either in its general or specific content or spirit.*!_ This ap- 
plies with equal force to the seven designating governments. If the contrary 
were permitted to one of these governments, it would follow that the other 
six could claim the same right. <A situation would then be created in which 
seven governments could modify the principles and policies agreed upon by 
the twenty-one republics at Rio de Janeiro in Resolution XVII. 

The significance of these decisions is that the Committee for Political De- 
fense has taken for granted that the twenty-one governments are individ- 
ually and collectively committed to the policy agreed upon at Rio de Janeiro 
in Resolution XVII. For the Committee this is an assumption that no cir- 
cumstance indicating that one of the governments is following a different or 
contrary policy is sufficient to displace. It follows that the Committee can 
be said to represent the twenty-one governments only in so far as these gov- 
ernments adhere to the policy collectively agreed to in Resolution XVII. 

It is for the foregoing reasons that the representative principle incorpor- 
ated in the statutes of the Committee for Political Defense is more than a 
matter of convenience or a well-intentioned gesture to give abstract satisfac- 
tion to the concept of inter-American solidarity. The principle of collective 
responsibility is a necessary and inherent condition and attribute of its nature 
as an advisory-action body with a specifically declared policy. Without it 
the Committee would have been a mere technical study group. The confi- 
dence placed in the Committee by the governments and their demonstrated 
willingness to give its recommendations the fullest possible support arises in 

29 The Committee has insisted that, regardless of any other official, diplomatic, or other 
responsibility the member may have, when acting within the Committee he is the rep- 
resentative of the twenty-one republics and not of any particular one. Four of the present 
members have no other official responsibilities than those of the Committee. 


Likewise, to remove all possible source of misunderstanding, it has ordered that in all the 
documents of the Committee where the members are mentioned, the reference should be 
made to “member designated by (the country)’’ and not “the delegate or representative of 
(the country).” 

8° This is one of the principal reasons why the Committee has placed special emphasis on 
the creation of adequate instrumentalities of communication and contact with each govern- 
ment. See page 223 supra for a discussion of these instrumentalities. 

41 Only the twenty-one governments, acting through a conference or by means of a special 
agreement, have power to make such modifications. See Annual Report, p. 12. 
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large part from this interplay of declared policy and representative principle. 
Each of the twenty-one governments, whether or not it had designated one 
of the members, knew that the Committee was acting within a defined area, 
and each government had participated directly in the grant of authority to 
its agent. 
IV. ActTIvITIES 

Legislative program. Between April 15, 1942, and June 11, 1943, the Com- 
mittee submitted twenty-one programs of action to the governments of the 
American Republics.*? The programs are detailed applications of the poli- 
cies of Resolution XVII and are built around the four-fold division of the 
memorandum attached thereto: 


(a) The control of dangerous aliens; 

(b) The prevention of abuse of citizenship; 

(c) The regulation of entry and exit and the prevention of clandestine 
crossing of frontiers; and 

(d) The prevention of acts of political aggression, including espionage, 
sabotage and the dissemination of totalitarian propaganda, and the 
protection of vital information through censorship controls. 


In preparing the programs, the Committee studied the problems which 
called for emergency defense action and investigated the legislative and con- 
stitutional structure of the several republics. Because of the complexity of 
the problems and the variety of laws, the Committee was particularly de- 
pendent upon assistance from the liaison officers and national committees, a 
dependence which explained the early concern with the responsibilities and 
functions of these national representatives. 

The Committee’s studies and the information furnished by national offi- 
cials revealed that, while the statutes of the American Republics prior to the 
Rio Conference were, in general, adequate to deal with acts prejudicial to the 
state and its institutions in peace time, they could not readily be utilized to 
cope with the widespread organization and ever-changing tactics of Axis 
political warfare. Hence, it became evident that in all of the areas covered 
by Resolution X VII, proposals would have to be designed to key both legisla- 
tion and administration to security problems as presented by the war, and, 
particularly, to cope with the known facts of Nazi organization and method. 
Therefore, under division (a), mentioned above, programs were submitted on 
the registration of aliens, certificates of identity, and the detention and ex- 
pulsion of dangerous Axis nationals, and under division (d) on the protection 
of ships and port facilities, the censorship of international communications, 
the protection of inland facilities against sabotage, and clandestine radio 


*2 These programs have been printed in full in the Appendix to the Annual Report, pp. 
48-220 and are analyzed in Chapter IV thereof, ‘‘Resolutions of the Committee and Political 
Defense Measures Adopted by the American Republics,” pp. 24-12. 
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stations. Under divisions (b) and (c) two comprehensive recommendations 
were submitted, one on each of the subjects indicated.* 

Variations in the character of the problems and in legal structure among 
the republics induced the Committee to base its program on general princi- 
ples and minimum standards. Resort to minimum standards was deemed 
imperative as a means of laying the groundwork for a coérdinated continen- 
tal system of political defense. Hence the recommendations did not take 
the form of draft laws or decrees but, in considerable detail, provided a neces- 
sary basis for such laws or decrees. In one of the Committee’s first recom- 
mendations, Resolution VI on registration of aliens, the decision to recom- 
mend only the minimum requirements of an effective political defense was 
stated as follows: 


The present recommendation is confined to proposals for the adop- 
tion of certain general principles and minimum standards, and does not 
attempt to detail the mechanics of a complete national registration 
system. Each state will work out such details in the manner best 
suited to its own requirements. This method will entail a minimum 
of change in existing registration systems, which are in general ade- 
quate, and will take full advantage of previous experience and practice 
in this field. 

It is understood, of course, that the states can adopt a stricter system 
if they believe it desirable: the project simply offers a minimum basis, 
the essential elements for the construction of a national emergency 
system.*4 


Although the programs were not drafted as proposed laws, and were predi- 
cated upon the Committee’s determination of an adequate minimum effort, 
they nevertheless dealt with all of the essential aspects of each of the defense 
measures, and each program was submitted with a covering statement of 
purpose which emphasized the salient practical objectives. The proposal on 
registration of aliens, for example, emphasized five essential points, each of 
which was responsive to weaknesses in existing systems revealed by the Com- 
mittee’s investigation.» On the other hand, where, as in the case of censor- 
ship of international communications and the protection of port facilities, the 
controls involved the establishment of new and relatively intricate adminis- 


8 Resolution XV, “Prevention of Abuse of Nationality” (Annual Report, p. 133) and 
Resolution VIII, ‘Entry and Exit of Persons and Clandestine Crossing of National Fron- 
tiers” (Annual Report, p. 147). 

*# Annual Report, p. 54. 

* The five points with which the registration proposal was concerned were: (1) Central- 
ization of responsibility and integration of the registration process with supplementary 
investigations by police and other officials so as to insure correlation of data; (2) Revision 
of items on which data are requested at time of registration so as to provide more adequate 
basis for later investigation; (3) Obligatory appearance of Axis nationals every three months; 
(4) Adequate sanctions in lieu of the nominal penalties imposed for failure to register in 
many countries; (5) Issuance of a document, keyed to the registration process, as means of 
identification and to facilitate enforcement. 
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trative organizations, the proposals not only indicated the essential ob- 
jectives but described the functions of the several divisions of a minimum 
working organization. The resolution on protection of port facilities was 
prepared as a working manual and printed in Spanish, Portuguese and 
English for port captains.* 

Although the programs were to be directed primarily against the named 
aggressors and their nationals, the Foreign Ministers were mindful in the 
declaration of policy, as the Committee has been in its application, that Axis 
agents are often not of Axis nationality. Consequently, the measures pro- 
posed by the Committee have included general provisions, which are not 
keyed or limited by reference to nationality and, in addition, special, and 
often more exacting, measures directed at the Axis national or organization. 
For example, immediate registration of all aliens was urged as a basic meas- 
ure; in addition, the Committee recommended that Axis nationals be re- 
quired to make periodic appearances before police and other officials. Great 
care was urged in the authorization of travel to and among the American Re- 
publics: entry was to be denied completely to nationals of the Axis (with the 
obvious exception of bona fide refugees therefrom). Special measures were 
proposed with respect to the granting and cancellation of naturalization; in 
addition, rigorous investigations were to precede the granting of citizenship 
to nationals of the Tripartite Pact, and special steps were to be taken to can- 
cel the citizenship of former Axis nationals who were using the cloak of 
American citizenship to facilitate their subversive activities. 

The several parts of the legislative program constitute an integrated sys- 
tem of defense. In general, the measures may be divided into two main 
groups: those concerned with all aspects of control over the individual (regis- 
tration, detention and expulsion, abuse of citizenship and control over travel) 
and those concerned with special security problems (protection of ships, ports 
and plant facilities; censorship; dissemination of propaganda). Within each 
group and between the groups there is an obvious interrelation. The con- 
trols over travel are keyed into the system of registration and surveillance 
once entry has been attained. The censorship controls, taken with the 
travel regulations and the measures proposed with respect to clandestine 
‘adio stations, provide the means for the effective crippling of the Axis com- 
munications network. And supplementary both to the controls over persons 
and communication facilities are the measures for the protection of ships, 
ports, mine and plant facilities. 

Implementation of the legislative program. With the substantial completion 
of its so-called legislative program the Committee entered upon the second 
stage of its work: the ‘“‘follow-up”’ on its recommendations to the several 
governments. In this phase, as in the preparation of the basic programs, 
the machinery which had been placed at the Committee’s disposal for main- 


6 The manual was also printed in the Appendix to the Annual Report, pp. 221-256. 
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taining contact with operating officials of the several governments was vitally 
essential. 

In the beginning, information as to measures taken by the governments, 
either on their own initiative or pursuant to recommendations of the Com- 
mittee, was secured from the liaison officers. A substantial body of informa- 
tion was obtained in this manner, but it soon became evident that, in view 
of the complexity of the problems with which the Committee was concerned, 
an effective implementation would require full and frank personal discus- 
sions with officials charged with the application of political defense measures. 

Early in February of 1948, therefore, the Committee made arrangements 
for its first consultations with operating officials, and during the months of 
March and April, conferred with national officials of Argentina, Bolivia, 
Paraguay and Uruguay. Later, visits were made to the countries of north- 
ern South America, the Caribbean and Central America, and to the United 
States. 

Before each visit the Committee laid the necessary groundwork through 
communications which indicated the scope of the matters in which its rep- 
resentatives would be interested. In each republic the governments ap- 
pointed special commissions *” with which the Committee’s representatives 
considered: 


(1) The measures taken by each government to carry out the recom- 
mendations of Resolution XVII of Rio de Janeiro; 

(2) The steps taken by each government in order to effectuate the pro- 
grams of action recommended by the Committee; and 

(3) Joint measures by which the American Republics may more fully 
coéperate in the development of an effective common defense against 
the common aggressors. 


The consultative visits have, in many respects, been the most interesting 
and significant development in the work of the Committee. The visits were 
conducted without formality or protocol, the representatives of the Com- 
mittee making it clear, usually at the first session, that they hoped to ‘‘get 
down to cases” through a full and frank interchange of views. Hence, when 
on occasion, there was an evident desire on the part of a national official to 
describe his program in general terms through unsupported assertions that 
“all steps had been taken as recommended,” the Committee’s delegation 
did not hesitate to press for detailed substantiation. And in all cases such 
insistence on practical detail was respected as a sincere effort to full a 
responsibility to the community of American states. An important by- 
product was the opportunity afforded officials of the departments and agen- 


*7 In some countries, the national commissions included cabinet officials; in most coun- 
tries they were composed of the under-secretaries of state charged with the operating re- 
sponsibilities of the several departments. In addition, each of the sessions was attended 
by experts in the subject scheduled for discussion. 
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cies concerned with political defense within each government to obtain a 
comprehensive picture of their own national defense program. The Com- 
mittee’s representatives noted a give and take, an exchange of views among 
departments of government, which, in several instances, was occurring for 
the first time. 

At the end of the consultations, which Jasted from four days to two weeks 
depending upon the size of the country and the complexity of its problems, 
the Committee and the national commissions agreed upon specific conclu- 
sions with respect to the areas of political defense which appeared to require 
supplementary legislative or administrative action.** These conclusions are 
a country-by-country particularization of the Committee’s recommenda- 
tions, and, of course, vary considerably in content. In many instances, 
they served to point up specific weaknesses in a particular defense measure 
by reference to the stipulated minimum standards.** In other cases, they 
have represented applications of the principles of Committee recommenda- 
tions to situations not previously anticipated.*® In all instances, the con- 
crete and specific agreements were the joint product of Committee rep- 
resentatives and national officials, arrived at through the direct question and 
answer interchange of the conference table; and, since the visits, they have 
served as charters of objectives for the future work of the national com- 
mittees for political defense,*! from which the Committee has been receiving 
regular and encouraging reports of supplementary action. 

Both before and during the visits the Committee emphasized that specific 


88 The conclusions, which usually touched, in one way or another, upon all of the Com- 
mittee’s recommendations, were incorporated in memoranda of agreement which were 
signed both by the national officials and by the Committee’s representatives at the closing 
session of the consultation. 

°° Typical here were the conclusions: (1) that information possessed by immigration, 
police and military authorities with respect to Axis nationals be correlated, through a cen- 
tralized agency, with the information secured through registration; (2) that the use of gov- 
ernment interventors to control so-called social and benefit organizations of Axis nationals 
was ineffective to prevent the use of funds for subversive purposes, and that their com- 
plete dissolution with appropriate safeguards to prevent reappearance in different form 
was imperative; (3) that appropriate authorities undertake periodic investigations of the 
anti-sabotage methods being employed by private companies. 

4° In a number of countries it was found that, although there was an adequate legislative 
basis for the cancellation of naturalization in accordance with the Committee’s reeommenda- 
tions on this subject, few if any proceedings had been instituted against persons of Axis 
origin who had been engaged in subversive activities. The conclusions therefore provided 
for a review of the cases of persons of Axis origin who had been naturalized during recent 
years (the period stipulated was usually the prior ten years) with the view to the cancella- 
tion of the naturalization of persons who had been engaged in subversive activities. 

41 National Committees have been formed pursuant to the Committee’s recommenda- 
tions in Argentina, Bolivia, Costa Rica, Cuba, Ecuador, Mexico, Panama, Paraguay, 
Uruguay and Venezuela. In other countries arrangements have been made for interdepart- 
mental codperation which look to substantially the same objectives as those contemplated 
by the Committee’s proposal on national committees. 
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problems within each country were to be discussed only in relation to the 
measures contained in Resolution X VII and in the recommendations of the 
Committee. This emphasis was induced by the apparent misunderstanding 
on the part of one of the republics that the consultative visits were to be 
concerned only with special problems arising from the peculiar circumstances 
or conditions within a republic and that they were to take place only when a 
special problem was presented. The report of the Governing Board made it 
clear and the Committee has maintained that the consultative visits were 
to be concerned in a comprehensive manner with all aspects of the Com- 
mittee’s program under Resolution XVII. The visits have enabled each 
republic to contribute the results of its experience to the collective defense. 
They have enabled the Committee to test its programs of action by reference 
to the peculiar factual, legal and institutional characteristics of each coun- 
try." They have greatly strengthened both the individual and the collec- 
tive effort and have thus responded to the necessity declared in Resolution 
XVII ‘‘that the American states individually and in concert take additional 
and more stringent measures against groups and individuals that seek to 
weaken their defenses from within.” 

In continuing its efforts to perfect defense controls following the visits, 
the Committee has been in a position to call upon liaison officers and mem- 
bers of national defense committees who are intimately familiar with the 
purpose and policy of the basic programs and who participated in the defini- 
tion of the areas in which supplementary legislation and administrative 
measures seemed necessary. Furthermore, when counselling the national 
committees on the form and content of such supplementary measures the 
Committee is now able to draw on the substantial body of material received 
from all of the republics. This material is being analyzed and evaluated by 
the office of the Technical Consultant of the Committee with a view to its 
utilization on a comparative law basis in support of technical communica- 
tions incident to the follow-up process. It is anticipated that this work of 
legal scholarship will be ultimately published as a comprehensive, compara- 
tive law study of the law and practice of political defense in the Americas. 

In a discussion of the Committee’s efforts to obtain an implementation of 
its legislative program, reference is appropriate to its publication of sub- 
stantiated charges against a continental network of Axis agents operating 


“ The consultative visit to Argentina was of particular interest because it occurred during 
the extended period of her neutrality. The visit, during the administration of President 
Castillo, was characterized by a frank interchange of views with respect to the adequacy 
of Argentine security measures. The report of the Committee’s delegation was later 
transmitted to the Argentine Government for its consideration and comment. In a letter 
from the Minister of Foreign Affairs, Admiral Storni, addressed to the President of the 
Committee, which was released to the press by the Argentine Foreign Office, receipt of the 
Teport was acknowledged with the statement that its conclusions, “asf como la eventual 
relacién entre las Resolucions XVII y I,” were being considered by the interministerial com- 
mittee on political defense. (See La Prensa, of Buenos Aires, July 9, 1943.) 
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from headquarters in Argentina and Chile. Through the publication of two 
well documented memoranda during the months of November 1942 and 
January 1943, the Committee not only gave real content to the general 
assertions of Nazi activities, but it demonstrated the practical character 
and urgency of the measures being proposed to the American republics.“ 
The memoranda described the key rdéle of Axis ‘‘diplomats,”’ named the party 
leaders, traced the communications system by courier and clandestine radio 
through which a constant two-way stream of information was moving be- 
tween South America and Berlin, and cited the consequences in terms of 
American lives and property. Almost every fact and incident disclosed 
by the memoranda contributed to give new practical meaning to the pro- 
grams prepared by the Committee. 

In summary, by means of the “‘conclusion”’ technique of the consultative 
visits, through the informed channels of communication provided by the 
liaison officers and the national committees, and by the timely publication 
of evidence of continuing Axis activity, the Committee has gone as far, 
perhaps, as an advisory international body is able and competent to go in 
securing practical, down-to-earth application of principles and standards 
conceived in the interest of a community of states. 


V. GENERAL OBSERVATIONS 


The Committee is as much an innovation in inter-American relations 
as the consultative procedure of which it is a product and an extension. 
The procedure and its offspring reflect a maturing Pan Americanism. 
Both have the same basic premise, namely, that inter-American solidarity 
is a fact; that Pan Americanism has progressed from the realm of aspira- 
tion, through the intermediary stage of an inorganic system of principles 
and techniques of international codperation, to the point where full use can 
be made of emergency instrumentalities for joint political decision and 
action. 

The Committee has therefore taken it for granted that the governments 
meant what they said in Resolution XV of Havana and Resolution XVII 
of Rio de Janeiro. As representatives of the general interest defined by 
the governments, the members could not depart from or qualify that in- 
terest in any respect in the absence of a new grant of authority and a new 
definition of interest by the same collective source. The Committee is, 
consequently, not responsive to the ebb and flow of national policies, in- 


‘8 These memoranda, “German Espionage Agents in Chile” and “Axis Espionage Activ- 
ities in Argentina’ were given widespread publicity wd press and radio. They appear at 
pp. 86 and 107 of the Annual Report. 

“ When publishing the memoranda the Committee aati: 


In view of the seriousness of the charges which specifically describe activities by Axis 
agents which threaten the security of the hemisphere, it is highly desirable to give 
publicity to such information, as well as any other of the same character, since it is 0 
paramount importance to the collective defense of America. 
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terests and expediencies, except as these involve a general interest recog- 
nized by the twenty-one governments. 

It is perhaps not too early to consider whether there are significant ideas 
for post-war organization to be found in the interplay of policy and rep- 
resentative principle and in the organizational and cperating techniques 
which have characterized the Committee. 

Such consideration might include the possibility of a generalization of the 
techniques in a treaty, or in a declaration of principles and procedures, to 
be applied by permanent or ad hoc entities, whether organized for purposes 
of continental defense or for the prevention of controversies, for inquiry, 
for conciliation, or for other political questions. 

If it were decided to give permanent form to the consultative procedure “ 
by granting political powers to the Governing Board of the Pan American 
Union, or by creating a permanent inter-American political entity parallel- 
ing the Union, the experience of the Committee might well be suggestive.‘ 

Likewise, the increased resort to international advisory committees, both 
in Europe and America, prompts the inquiry as to whether certain qual- 
ified generalizations which may be drawn from the Committee’s experience 
may assist in determining characteristics which, individually or in com- 
bination, are desirable or essential to the effective operation of advisory 
committees in general. 

Throughout its work the Committee has been impressed by the practical 
working interdependence of its principal characteristics. Each of those 
characteristics—the declaration of controlling policy by the Foreign 
Ministers, the representative responsibility of seven members to twenty- 
one governments, the rule of procedure by majority vote, and the ample 
machinery for continuing contact and consultation with officials of the 
several governments—has appeared indispensable to its operations. 

The definitive and binding declaration of policy by the Ministers and its 
reaffirmation by the governments enabled the Committee to concentrate 
from the beginning on ways and means. Little or no time was lost in 
debate about the policy of the governments on whose behalf it was acting. 
Not only had the committee been directed to key defenses to an attack 
by named aggressors, but the main principles and techniques of that de- 
fense had been clearly stated. The prior acceptance of the general policy 
not only narrowed the range of discussion within the Committee, it facili- 
tated all negotiations with the operating officials of the several governments. 
That Argentina, and in the early months, Chile, had not acted upon the de- 
clared policy did not confuse the responsibility to the community of states. 


“The United States delegation to the Buenos Aires Conference of 1936 proposed that a 
permanent consultative commission be established. 

“Executive and administrative international bodies in the technical, economic and 
humanitarian fields may also be able to utilize some of the Committee’s methods and 
Procedures. 
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It is not intended to imply that the technique of the advisory committee 
will always require a prior declaration of policy. It may often be desirable 
to use such bodies in crystallizing opinion and counseling the participating 
governments in the formulation of policy. But if prompt action is neces- 
sary, the opinion seems well founded that a charter of policy will be highly 
desirable and particularly when, as in the case of the Committee for Political 
Defense, the principal task is technical and can be most expeditiously per- 
formed by an agency of limited membership. 

The choice of limited membership (in lieu of each of the governments 
nominating a delegate) rendered essential the principle of representation 
pursuant to which the designated individuals were to act in the name and 
on behalf of all of the governments. And here the interdependence of this 
representative theory and the prior declaration of controlling policy be- 
comes apparent: a community of sovereign nations, like a community of 
individuals, will more readily delegate authority to a representative body, 
and will more readily act pursuant to its recommendations, if the limits of 
permissible action are defined in the beginning by an accepted charter 
declaration of policy. 

The Committee has found that its limited membership and the support- 
ing principle of representation have done much more than facilitate the 
drafting of technical recommendations. They have meant flexibility and a 
freedom from that burdensome deference to considerations of national 
prestige which so often characterize the action of a body of delegates, each 
of whom speaks in the name and on behalf of a sovereign government. 
They have meant freedom from the rigid tradition of unanimity, an un- 
qualified willingness to act by majority vote and to announce the decisions 
of the majority as the decisions of the Committee. Controversial issues 
could be considered on their merits without fear of or concern with diplo- 
matic representations or protests by the governments of members whose 
views did not prevail. Furthermore, the broad base of their responsibility 
induced the members to consider the Committee’s problems from the stand- 
point of the best interests of all of the republics; they could not properly 
act upon instructions from the governments which had been privileged to 
designate them. 

The mechanism for easy and direct communication with the govern- 
ments was indispensable for a translation of advisory opinion into emergency 
action. The generalization may be hazarded that a representative inter- 
national body charged with an action assignment must be buttressed by 
something comparable to the system of liaison officers, national committees 
and consultative visits which has linked the Committee to the several 
governments. And considered by the criterion of benefit to the participat- 
ing governments, it seems equally clear that, when such an advisory body 
is created, it will be necessary to establish an adequate special organization, 
intimately familiar with the work of the entity and with local needs, and 
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with sufficient status to insure that its recommendations receive prompt 
and appropriate consideration by departments of government which have 
been kept currently informed of the preparation and development of those 
recommendations. 

Whether a consequence of the circumstances and character of the Com- 
mittee’s organization, or whether a result of the steady development of the 
inter-American method of arriving at joint community agreements—or 
both—, the Committee has met with little or no resistance which could be 
attributed, even indirectly, to considerations of national sovereignty. 
And it is submitted that the consultations, during which the Committee 
representatives interrogated national officials on all aspects of their laws 
and administration, and frequently urged new or changed responsibilities 
for agencies primarily concerned with internal security controls, constituted 
more than a theoretical test of inter-American solidarity. The advisory 
committee with a job to do, and the working means for doing it, will often 
be able to place emphasis upon the practical common objective and, in so 
doing, render irrelevant most theoretical considerations in terms of the 
national sovereignties of the participating governments. 

The future in the Americas of organizations similar to the Committee 
for Political Defense depends largely on the direction taken by the Pan 
American movement and the place in it of the consultative procedure. If 
the idea of a strong political union continues to find little support and the 
inter-American system continues substantially as now constituted, the 
consultative procedure will likely remain as the capstone of the existing 
decentralized political structure. In that event, organizations such as the 
Committee for Political Defense, either as temporary or permanent prod- 
ucts of the ad hoc consultations among the Foreign Ministers, may be found 
to be indispensable, particularly during the long armistice period which will 
mark the transition from war to stable peace conditions. 
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INTERNATIONAL MONETARY AGREEMENTS 


By ArTHUR 
Columbia University 
INTRODUCTORY 


The international implications of the money phenomenon were to some 
extent perceived as early as the time of some of the scholastics who found in 
the universal use of money an instance of the operation of the Law of Nations 
(jus genttum).!. The latter term, it is true, was employed by the scholastics 
rather ambiguously, covering also rules observed by all or most nations in 
domestic relations. A later writer of the seventeenth century, Samuel 
Rachel, went further. In his Dissertations on the Laws of Nature and of 
Nations (1676) he advances the idea that the international circulation of 
many coins—he mentions especially the Turkish Ducats—proves the exist- 
ence of a Law of Nations in the modern sense of a law governing the relations 
among independent states.” 

As a matter of fact the circulation of coins had ever been more or less in- 
ternational in character. Along with the emergence of coins in early antiq- 
uity their migration from country to country also sprang up,’ to come to an 
end only in the nineteenth century. According to Sombart monetary cir- 
culation from the thirteenth to the eighteenth century ‘‘bore a definitely 
international character.””4 Furthermore, on the European Continent an 
international unit of account appeared in the sixteenth and seventeenth cen- 
turies, when, under a common mercantile custom, drafts on the great Fairs 
were made in terms of the scutus marcharum, which really denoted a definite 
quantity of gold and was payable in diverse gold coin according to current 
valuation.® 

Nevertheless Rachel’s theory is not tenable. Except for special enact- 
ments and customs, the acceptance of foreign coins in the payment of debts, 


1 Cf. Francisco Suarez, De Legibus ac Deo Legislatore (1612), B.R. I, Ch. 19, Sec. 10. 

2S. Rachel, De Jure Naturae et Gentium (1676), Dissertatio Altera. English translation by 
Bate, E., in Classics of International Law, Washington, 1916, p. 216. 

8 See A. R. Burns, Money and Monetary History in Early Times, 1927, p. 43. 

4 Der Moderne Kapitalismus, Vol. 1, 1921, p. 409. England was affected comparatively 
little by the import of foreign coinal, though there was an afflux of Byzantine “besants” 
after the Conquest, see A. Feavearyear, The Pound Sterling, 1931, p. 22; cf. also W. A. 
Shaw, The History of Currency, 1896, p. 41. In the American Colonies practically the en- 
tire coined currency was foreign; A. Nussbaum, Money in the Law, 1939, p. 164. 

5 Nussbaum, op. cit., p. 310. According to E. Hoyer Wahrungsfragen im Codex juris Ca- 
nonici in Festgabe fiir Oscar Englander, 1936, pp. 101, 110, the Roman Curia in the beginning 
of this century still reckoned in gold scuti. Even in 1939, N. Hilling, Procedure at the 
Roman Curia, 31 mentioned that the salary of the Cardinals was defined in terms of gold 
scuti. In all probability, this unit of account is related to the scutus marcharum of old. 
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and other modes of their acquisition, were not a matter of legal obligation. 
The foreign coins were accepted or else acquired on grounds of pure ex- 
pediency; particularly in the case of the Ducats, Florins, and other coins of 
renown, because of a common trust in their full weight and fineness. Nor 
could the enactments or customs mentioned above be linked to international 
law proper. 

Such a connection has, however, been established since early antiquity 
through international monetary agreements. This type of convention has 
recently been brought to the fore by the discussion of post-war problems. A 
historical survey of monetary treaties, which will be attempted in the present 
article, may shed some light on the paths of the future. 

Two groups of international monetary agreements, differing in substance 
as well as in time, must be distinguished. The earlier group is concerned 
with coins, that is, with metallic circulating media; in the main, the treaties 
of this group tend to establish a common standard of coinage (metal, fine- 
ness, weight, form, impress, ete.), thus being, in a word, standardizing agree- 
ments. The more recent group centers on “ideal units” or, to use a more 
familiar term, on “‘moneys of account’’® such as the dollar, franc, pound, 
and so on, their main purpose being to stabilize the value of the respective 
unit in the international money market; these may be called stabilizing 
agreements. 


STANDARDIZING AND KINDRED AGREEMENTS 


Standardizing agreements can be traced back to antiquity.?. As early as 
500 B.C. such treaties were concluded between Greek city-states. Com- 
munity of minting was rare, each city ordinarily retaining this precious 
prerogative, but, at least in some cases, the treaties seem to have provided 
for a compulsion upon creditors within the confederate territories to accept 
convention money in the payment of debts. Convention money circulated 
normally side by side with local money, but information on this, as on other 
points, is incomplete. The most striking features of the ancient treaties are 
their close connection with military alliances and their termination through 
military defeats. 

During the Middle Ages standardizing conventions are principally found 
in Germany and Italy, where the decay of imperial power resulted in the ac- 
quisition of the coinage prerogative by numerous principalities and cities, the 
latter being quite naturally in the lead of the movement for a better and 


* Objections to this use of the term “money of account” are pointed out by Nussbaum, op. 
cit, p. 7. The expression “ideal unit”’ was adopted in Bates v. United States 108, F (2d) 
407, 408 (C.A. 7th, 1939). ‘Unit of account” is more properly used for such conceptions as 
scutus marcharum, “gold dollar,” ‘gold franc,” ¢f. supra, p. 242, infra., p. 255. 

7On monetary conventions in ancient China and Etruria see Burns, op. cit., p. 95. 

* Detailed information is to be found in Burns, op. cit., p. 90; and in F. Lenormant, La 
Monnaie dans U’ Antiquité Vol. II (1878), p. 53. 
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homogeneous metallic circulation.* As in ancient Greece, community of 
minting was infrequent, whereas community of legal tender seems to have 
been considered a corollary of unified standardization and was often safe- 
guarded by outright banishment of foreign coin. The conventions are more 
elaborate in this period, not only because of the progress in the technique of 
coining, but because of the incorporation of detailed administrative and 
punitive regulations designed to secure a strict application of the standard 
agreed upon. A standardizing convention among cities and principalities of 
the Upper Rhine area, the Rappenmiinzbund,” existed through almost two 
centuries, until 1584. Then, after many struggles and reconstructions, the 
Bund succumbed to Imperial policies which, though with slight success, tried 
to establish a unified monetary circulation within the Empire or at least 
within large parts thereof." 

In a few instances the medieval conventions, without creating a common 
standard of coinage, were merely aimed at establishing a unified area of 
metallic circulation (circulatory agreements).” 

The conventions so far envisaged are intermunicipal or interprovincial 
rather than international; the first treaty of a truly international kind was 
concluded in 1469 between the King of England and the Duke of Burgundy." 
It was of the ‘‘circulatory”’ and reciprocal type and is remarkable also for 
the fact that it is concerned with gold coins and silver coins alike, whereas the 
Inter-German conventions of the period are exclusively concerned with coins 
of silver and of baser metal. 

In the first centuries of modern times the territorial disintegration of the 
European monetary systems was gradually overcome by the rise and consol- 
idation of the great national states which, under the doctrine of mercantil- 
ism, were ill-disposed toward concluding monetary treaties. There are in 
this period a few late instances of the interprovincial and standardizing 


° See Luschin von Ebengreuth, Allgemeine Miinzkunde und Geldgeschichte, 2nd ed., 1926, 
p. 288; K. T. von Inama-Sternegg, Deutsche Wirtschaftsgeschichte des Mittelalters, Vol. U1, 
Pf. 2, 1901, pp. 372, 396, 416; G. Salvioli, 71 Diritto Monetario della Caduta del Empero 
Romano ai Nostri Gtorni, 1889, p. 111. 

10 Julius Cahn, Der Rappenmiinzbund, 1901, a typical product of the then dominant “ His- 
torical School” of German economic science, exemplifying both its better and its poorer 
aspects. An important Italian convention of the standardizing type was concluded in 1254 
between Bergamo and other Lombard cities. A monograph by Mazzi, La Conventione Mone- 
tario del 1254 etl Denaro Imperiale dit Bergamo, 1882, cited by Salvioli, p. 112, n. 12, was not 
available to the present writer. Italian medieval conventions were careful to relate their 
standards to those of the Empire. 

4 Characteristically, the agony of the Bund was made most painful by a purely political 
motive: the desire of the member-cities to retain as a matter of prestige their coinage preroga- 
tive. Cahn, op. cit., p. 202. 

12 Luschin von Ebengreuth, op. cit., p. 289. 

18 See de A. Witte, “Les Rélations Monétaires entre la France et l’ Angleterre jusqu’au 1?- 
ieme stecle’’ in Revue de Droit Int. et de Législation Comparée, Vol. 26, pp. 75, 86 (1894). Un- 
fortunately the information offered in this article is rather vague. 
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type,'4 but it is only in the nineteenth century that monetary subjects re- 
appear in international legislation. 

In Germany the foundation of the Zollverein (1833) was the first impor- 
tant step in establishing, under Prussian hegemony, an economic union 
among the politically separate German states.“ In 1838 the Union was 
strengthened by the conclusion of standardizing treaties among the member 
states of the Zollverein. Though the treaties left considerable divergencies 
among the coin types to be used in Northern and Southern Germany re- 
spectively, at least a fixed ratio between the North German thaler and the 
South German florin, the standard silver coins of the respective systems," 
was secured, and restrictions on minor coins were imposed; a special conven- 
tion provided for prosecution and extradition of counterfeiters.'7_ The urge 
for national unity made these conventions a complete success; after the foun- 
dation of the German Reich, the convention currency was merged into the 
new Reich currency. 

From an international point of view a treaty of 1857 between Austria and 
the member states of the Zollverein '* offers greater interest. The treaty 
had been pushed by Austria, anxious to counteract Prussian hegemony. 
Her financial power fell short of her political ambition.!® She had long 
suffered, and was then still suffering, from serious monetary disturbances 
called forth by the emission of unredeemable paper money and by an ensuing 
depreciation of her currency. The treaty therefore obligated the member 
states not to resort to the emission of such paper money and to withdraw ex- 
isting issues from circulation until January 1, 1859. This was a unique piece 
of international legislation indeed; a learned commentator *° very properly 
likens it to a person’s promise never to fall sick. As a matter of fact, ex- 
actly on January 1, 1859, Austria became entangled in new political diffi- 
culties which led to the war with France and brought about, in the teeth of 
the fresh treaty, a new emission of unredeemable paper money. As a result 
the treaty, though formally ended only by the Austro-Prussian war of 1866, 
became inoperative, except that the silver convention coins made by Austria 
emigrated to Germany where, under the treaty, they had to be accepted as 
legal tender. When, in the early seventies, the depreciation of silver set in, 

“See Shaw, op. cit. supra, p. 199 (Brandenburgian-Saxon treaties of 1667 and 1690); 
Luschin von Ebengreuth, op. cit., p. 290. 

4 W. O. Henderson, The Zollverein, 1939. 16 Henderson, op. cit., at pp. 249, 251. 

"The treaties date from August 25 and 26, 1837 (Martens, Nouveau Recueil des Traités, 
Vol. 14, pp. 292, 294), July 30, 1898 (ibid., Vol. 15, p. 670), May 8, 1841 (Martens, Nouveau 
Recueil Général des Traités, Vol. 2, pp. 56, 65), and Oct. 21, 1845 (ibid., Vol. 8, p. 565). 
French translations in A. Janssen, Les Conventions Monétaires, 1911, p. 473; analysis ibid., p. 
3. See also Henderson, supra, n.15, p. 139. 

“ — of Jan. 24, 1857 (Martens, Nouveau Recueil Général des Traites, Vol. 16, Pt. 

* Information amplifying the account given in the text is found in Janssen, op. cit., p. 38, 
and B. Nolde La Monnaie en Droit International in Académie de Droit International, Recueil 
des Cours, Vol. 27, pp. 247, 369. 20 Janssen, op. cit., p. 69. 
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the rapidly growing loss fell on Germany; after lengthy negotiations a small 
fraction of this loss was assumed by Austria. The treaty illustrates the fact 
that in monetary conventions the mischief of one partner may easily, and 
even primarily, affect the others. In fact nobody, it seems, drew a real ad- 
vantage from this monetary product of political ambition. 

Another standardizing treaty is found in the Scandinavian Monetary 
Conventions of 1873 and 1875 between Denmark, Sweden, and Norway.” 
At variance with the German conventions, the Scandinavian treaty was 
based on the gold standard. Standardization included subsidiary and minor 
coins and the principle of common legal-tender was extended to the entire 
range of convention money. Backed by the racial ties and the propinquity 
of the member countries, and buttressed by stabilizing agreements,” the 
Convention survived World War I. In 1924, however, the circulatory and 
legal-tender community was ended in respect to subsidiary and minor coins, 
when these coins were drained from Denmark and Norway by the premium 
on the Swedish crown; in 1931 the abandonment of the gold standard termi- 
nated the intra-Scandinavian circulation of gold coin altogether. 

From the viewpoint of universal monetary history the so-called Latin 
Monetary Union of 1865 *8 constitutes by far the most remarkable instance 
of a “standardizing” treaty. France, Italy, Belgium, Switzerland, and 
Greece (1868), were the signatory powers.** France was the leader within the 
Union. Not only were French coins, on the basis of the decimal system long 
prevailing in France, made the model of the major convention coins in respect 
to metal, fineness, weight, tolerance, and diameter, but the bimetallistic 
1:15! standard of the French system was embodied in the convention 
(Thus history presents us with standardizing treaties of all types—silver, 
gold, and bimetallistic.) On the other hand, the Latin Monetary convention 
did not touch upon coins of baser metal or upon paper money. ‘The conven- 
tion did not even provide for a legal-tender community; instead, the co 
contracting governments only undertook to receive the convention gold 
coin and five-franc silver pieces, wherever coined, in the payment of debts 

21 A. Nielsen, ‘‘ Monetary Unions” in Encyclopedia of the Social Sciences, Vol. X, p. 598; 
Janssen, op. cit., p. 105; Nolde, op. cit. supra, n. 20, p. 384; R. Agombart, Politique Moné- 
tatre des Etats Scandinaves, 1930, p. 119. 

22 Infra, p. 248. 

*3 Full text of the main treaty of Dec. 23, 1865, with all later supplements and amendments 
up to 1910 in Janssen, op. cit., p. 514; English translations up to 1900 in Willis, infra n. 28, 
p. 271. 

*4 For detailed analyses and appraisals of the Latin Monetary Union see H. P. Willis, 4 
History of the Latin Monetary Union (1901); A. Nielsen ‘Monetary Unions” in Encyclo 
pedia of the Social Sciences loc. cit., R. H. I. Palgrave, Dictionary of Political Economy sub 
‘Latin Union”’; Nolde, supra, n. 20, p. 372; R. Gruel, Die Lateinische Mtinzumion, 1926; E. 
Egner, Der Lateinische Miinzbund seit dem Weltkriege; W. Stark “ Wahrungsvertrage”’ i 


Festgube fiir Oscar Englander, pp. 263, 271. See also K. Neumeyer, Internationales Ve- 
waltungsrecht, Vol. III, Pt. 2, Div. III, 1930, pp. 228, 231. 
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(community of ‘“‘public receivability”).% All this hardly amounted to a 
“union,” 2° but the overstatement of name goes hand in hand with the far- 
flung expectations underlying the treaty of 1865, which it was hoped would 
become the corner-stone of a unified world currency. For this reason the 
treaty explicitly opened the door for the accession of other countries. But 
only Greece followed in 1868, while Spain, Serbia, Roumania, the Papal state 
and some South American countries contented themselves with issuing coins 
of the convention standard, avoiding, however, any international obligation.’ 

Troubles for the Union started very soon, owing to the depreciation of 
silver, a fact necessarily destructive of the bimetallistic standard. Decay 
of the Italian monetary system was another source of difficulties. Repeated 
serious alterations of the treaties, including the transition to a “‘limping”’ 
gold standard, proved necessary to perpetuate the Union, in which also 
a point of political prestige was at stake for France. Ultimately the Union 
succumbed to the aftermath of World War I. In 1921 Switzerland felt 
herself constrained to cancel the public receivability of the foreign five- 
franc silver coins and to declare them unfit for circulation **—a clear viola- 
tion of the Union treaties which, committed by an eminently law-abiding 
country, illustrates the utter impracticability of the Union ties. A conven- 
tion of the same year,?® confirming the Swiss measures, practically finished 
the circulation of the Union silver coins outside the state of issue; circulation 
of Union gold coin outside Switzerland had stopped anyway, owing to cur- 
rency depreciation, and was afterwards ended by devaluation which finally 
struck Switzerland herself. 

The basic problem of the Union is well reflected by judicial decisions. 
When in 1894 an Italian appellate court had to enforce a French judgment 
calling for the payment of French francs, the court held payment in (depre- 
ciated) lira notes of the same nominal amount a lawful discharge of the 
debt.*° The Court, it is true, reasoned only in terms of the cours forcé of the 
lira notes—a matter of internal law—without mentioning the Union treaty, 
but the Court was evidently guided by the idea of a unified frane of the 
Union. The issue reappeared on a larger scale when, after World War I, 
creditors of international “‘franc’’ loans were offered payment in depreciated 
(French, Belgian) francs or in liras but insisted upon the payment of “‘inter- 


* Nussbaum, op. cit., pp. 42, 155. 

* The preamble of the 1865 treaty, however, employs the term “union monétaire.” In 
fact the term “‘ Latin Monetary Union” has come to be generally accepted. 

*7 One-sided adoption of foreign coin types had long been considered good practice. Inthe 
Middle Ages the Emperor, in granting a coinage privilege, would condition it on the adop- 
tion of the Florentine florin standard. Inama-Sternegg, supra n. 9, p. 411. Only decep- 
tive imitations were unlawful; von Ebengreuth, supra, n. 9, p. 59. 

*® Fidgendssische Gesetzsammlung, 1921, p. 52. 

* Martens, Nouveau Recueil, III Sér., Vol. 14, p. 220. 


‘ * Appellate Court of Milan, May 1, 1894; Giurisprudenza Italiana, 1894, Vol. I, Pt. 2, p. 
05. 
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national”’’ gold frances as defined by the Union treaties subsequent to the 
abandonment of the bimetallist standard. The creditors’ theory was 
rejected by the courts;* the court of one country unrelated to the Union ad- 
vanced a particularly thorough and convincing argument in support of its 
decision.” Thus the Union, far from having brought about a world currency, 
had not even succeeded in establishing a unified ‘‘ideal unit’’ (money of 
account) for the Union countries. 

Today it is familiar knowledge that in a modern monetary economy trea- 
ties concerned with coinage alone cannot reach the real source of international 
disturbances as reflected by the fluctuations of the rates of exchange.* In 
fact, no more standardizing treaties have been concluded, it seems, since the 
consummation of the Latin and the Scandinavian Unions.* Dematerializa- 
tion of money—that is, its severance from the metallic substratum—has 
called for new forms of international codperation. Nevertheless there might 
be still minor international agreements with regard to circulating media as 
such. Thus the International Convention for the Suppression of Counter- 
feiting of Currency, prepared in 1924 by the League of Nations,® has been 
ratified by 25 states. The Convention, in organizing international codpera- 
tion against counterfeiters, fulfills a task which formerly was performed by 
standardizing treaties or their auxiliary agreements,** and which has become 
even more urgent since in recent times the counterfeiting gangs have fre- 
quently operated from country to country. To this writer’s knowledge 
there are no reports indicating any actual work done in pursuance of the 
Convention. ‘This may be explained, in addition to the imperfections of the 
convention, by the circumstances of the post-war period which probably 
handicapped the migratory habits of the counterfeiters as well as the coéper- 
ation among prosecuting governments. In times to come a more effective 
international agreement along the lines of the Convention might well be 


attainable. 


STABILIZING AND KINDRED AGREEMENTS 


Stabilizing agreements originate in certain unilateral transactions of 4 


1 French Cour de Cassation, Dec. 21, 1932, Journal du Droit Int., 1933, p. 1201; Swiss 
Federal Tribunal, June 27, 1918, Amiliche Sammlung, Vol. 44, Pt. II, p. 213, and the decision 
inn. 32. However, the franci seu libellae in which the Codex Juris Canonici of 1917 expresses 
money values (Arts. 534, Sec. 1; 1532; 1541, Secs. 2 and 3), seem to mean gold francs of the 
Union. Hoyer, op. cit., p. 101. 

# German Kammergericht (appellate court of Berlin) Sept. 25, 1928, Juristische Wochen- 
schrift, 1929, p. 446. 

33 See, e.g. Stark, supra, n. 24, p. 290. 

* The Austro-Hungarian monetary convention of 1892 (Austrian Reichsgesetzblatt, 1892 
p. 652) made internationally binding the identical Austrian and Hungarian monetary laws 
previously enacted. This did not alter the fact that Austria and Hungary had formed, and 
continued to form, a united territory from a monetary viewpoint. 

% Nussbaum, supra, n. 4, p. 34, with further references. Cf. also L. Dupriez, “La Répres- 
sion internationale du faux monnayage”’ in Revue du Droit International et de Législation 
Comparée, Vol. 56. (1929), p. 511. % Supra, p. 244 and p. 245, n. 17. 
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cooperative nature, principally in the aid given by a central bank to the 
central bank of another country in support of the latter’s currency. An 
early, if not the earliest, instance is found in the aid granted in 1839 by the 
Banque de France to the Bank of England which was then seriously imperiled 
by a coincidence of bad crops with a bad financial crisis.37_ Such codperation 
may develop into stabilizing agreements where aid is reciprocally promised 
for the future. Thus in 1885 the Scandinavian central banks supplemented 
the monetary conventions of 1873 and 1875 by the mutual establishment of 
accounts on which the accredited central bank was allowed to draw at parity 
and without charge of interest.88 In 1894 and 1900 the banks even under- 
took to receive one another’s notes at par, an unusual arrangement which— 
by creating a limited community of “‘ public receivability”’ in respect to the 
notes—bore some resemblance to the standardizing conventions of old. The 
agreements of the Scandinavian banks were terminated *® when, during 
World War I, note redemption and gold exportation were suspended.*® 

A more recent and more important type of stabilizing agreement emerged 
during the monetary crisis which preceded the present war. These agree- 
ments were concluded among governments, thereby indicating a shift in 
emphasis to the political field. Owing to the restlessness and uncertainties 
of the period, the agreements lack more or less juridical definiteness. In the 
case of the so-called sterling block formed in 1934 by Great Britain, some 
Dominions, and the Scandinavian countries,“ no documentary evidence of 
any agreement whatsoever exists; the known facts reveal no more than an 
actual coéperation of central banks and governments ® aimed at aligning the 
foreign exchange rates of the ‘‘block” currencies to the rate of the pound 
sterling. The block came to an end as a result of the outbreak of World 
War II. As for the ‘‘gold block,” established in 1933 among the countries 
of the former Latin Monetary Union and Poland and the Netherlands, we 
have at least a joint declaration “ expressing the determination of the block 
countries to uphold the free operation of the gold standard at the then exist- 
ing parities and within the framework of the then existing laws. As early as 
1934, Poland, Italy, and Belgium, unable to abide any longer by the policies 


A. Schleidt, Die Kooperation der Notenbanken, 1931, p. 12. 

* Nielsen, supra, n. 21; Agombart, supra, n. 21, p. 123. 

* Regarding some insignificant remnants of the agreements, see Nielser, loc. cit. 

*° Still in 1939 meetings and agreements for codperation among Governors of Balkan cen- 
tral banks as well as among Scandinavian central banks took place. Bank for International 
Settlements, Annual Report, 1939/40, p. 145. 

“§. E. Thomas, The Principles and Arithmetic of Foreign Exchange, 6th ed., 1934, p. 
483; B. Foster and R. Rogers, Money and Banking, 1936, p. 522; O. Emminger, ‘ Probleme 
des Sterlingblocks,”’ in Wahrung und Wirtschaft, 1934, p. 157; J. B. Condliffe, Reconstruction 
of World Trade, 1940, p. 316. 

“ Thus the English Government granted the countries of the sterling block certain finan- 
cial advantages, Foster and Rogers, p. 496. 

“ League of Nations, Monetary Review, 1937, Vol. II, p. 26; F. Gunnicker, Das Schick- 
saldes Goldblocks, 1939. 

“The text may be found, e.g. in F. Bradford, Money and Banking, 1937, p. 83. 
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of the block, withdrew. France, the Netherlands and Switzerland followed 
suit in 1936. 

The ‘“‘Tripartite’”’ agreement of September, 1936, between the United 
States, Great Britain, and France “—and joined in November, 1936, by 
Belgium, the Netherlands and Switzerland “—is more explicit. Identical 
declarations by the United States and British Treasuries, mentioning the 
French Government as assenting, proclaimed the inauguration of a common 
monetary policy in the interest of peace and of world prosperity. More 
specifically, a common stand, though in vague and non-legal terms, was taken 
against quotas and exchange control as well as against further measures of 
devaluation, except for the then pending 1936 devaluation of the French 
franc. The pronouncements were supplemented by a statement of the 
American Secretary of the Treasury on November 24, 1936, to the effect that 
—subject to revocation on twenty-four hours’ notice—the United States 
would buy from or sell to the British and French Governments gold at a rate 
“advantageous to the public interest,’’ namely $35 per ounce, the legal stand- 
ard of the dollar; the handling charge would be one quarter of one per cent.‘ 
Reciprocally, it was declared, the British and French Governments had ar- 
ranged for corresponding facilities to be afforded to the United States. 

Legally the Secretary’s statement of November 24, 1936, amounted to a 
general license granted to the other Governments under the Gold Reserve 
Act of 1934,“* which authorized the Secretary of the Treasury to buy or sell 
gold ‘‘upon such terms as he may deem most advantageous to the public 
interest.’’ While to this extent the statement constituted a unilateral act, 
the form of an agreement was preserved by the reciprocal pronouncements 
of the other Governments which, however, were couched in more indefinite 
terms.*® Although, under the given conditions, only the non-American 
countries were the financial beneficiaries of the agreement, the risk taken by 
the United States was slight because of the short time of notice and because 
the gold was available only for dollars. 

However, the importance of the agreement can not be gauged by its finan- 
cial terms. It constituted, in the monetary area, a political declaration of 
solidarity which was designed for, and led to, monetary codperation far 
beyond the buying or selling of gold at $35 an ounce. ‘The preponderance 
of the political factor was brought home in 1937 when France decreed another 
devaluation of the franc. Nevertheless, the agreement was continued,*® to 
be ended only by the war. 

The new international activities of governments have been made possible 

“6 Federal Reserve Bulletin, 1936, pp. 759, 980 (American statements); Waight, infra, 
n. 51, pp. 169, 171 (British statements) ; League of Nations, Monetary Review, supra, n. 43, 
p. 30; Giinnicker, supra, n. 43, p. 77; Griffith Johnson, The Treasury and Monetary Policy, 
1939, p. 115. 46 Federal Reserve Bulletin, 1936, p. 941. 47 Tbid., 949. 

48 48 Stat. 337, Secs. 8 and 9; U. S. Code, Title 31, Secs. 733 and 734. 

49 See the text of the English pronouncement in Waight, infra, 51, p. 171. 

5° Statement by the Secretary of the Treasury, Mr. Morgenthau, of July 1, 1937, Federal 
Reserve Bulletin, 1937, p. 547. 
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through the ‘‘stabilization funds,’ a characteristic creature of the recent 
world crisis. After England had been compelled to abandon the gold stand- 
ard, she created (in 1932) the Exchange Equalization Account to be con- 
trolled by the Treasury, for the defense of the pound.®! Other countries 
followed; * the United States by establishing under the Gold Reserve Act of 
1934 the two-billion-dollar ‘Stabilization Fund.”’* The stabilization funds 
—‘equalization accounts” differ by name only—are principally designed for 
the protection of their respective national monetary system in the interna- 
tional money market. Nevertheless intervention in favor of other curren- 
cies may be within their scope and purpose, considering the interdependence 
of currencies which was so strikingly revealed in 1931 when collapse spread 
with lightning speed from Austria to Germany, from there to England, and 
from England all over the world.* And, inevitably, political considerations 
will enter the selection of these foreign currencies to be supported by the fund. 
The American fund, which, from its foundation, was never seriously called 
upon to defend the dollar, spent its main efforts in supporting currencies of 
countries politically aligned with the United States. It was the fund which 
made the Tripartite agreement a live institution and which extended power- 
ful help to the Chinese * and later to the Mexican *’ currencies. Assistance 
to the Chinese currency was granted in the form of another stabilizing agree- 
ment in which the British Equalization Account participated. 

To the stabilizing agreements proper one may link the transfer-saving 
agreements. ‘The latter include (a) barter agreements which envisage the 


exchange of goods (or services) between two nations, the governments serv- 
ing as quasi-agents of their producers, with whom they will settle accounts 
in terms of the respective national currency;** (b) payment agreements pro- 


t Hail, The Exchange Equalisation Account (1935); Waight, The History and Mechanism 
of the Exchange Equalisation Account, 1939. The citation in the text is taken from the 
Finance Act, 1932, Sec. 24 (3); Waight, p. 166. 

% “Exchange Stabilization Funds” in League of Nations, Monetary Review (Doc. 1937- 
Il. A. 8',p.52; Ch. Rist, “Les fonds d’egalization des changes,’’ in Revue d’ Economie Politique, 
1938, p. 1535; M. A. Heilperin, International Monetary Economics, 1939, p. 245, and the 
writers in n. 51. 

% Gold Reserve Act, 48 Stat. 337, Sec. 10; U. S. Code, as cited, Sec. 822a; Johnson, supra, 
45, p. 92. 

“4 B. Griziotti, “L’ Hvolution Monétaire dans le Monde depuis la Guerre de 1914”’ in Académie 
de Droit International, Recueil des Cours, Vol. 49, p. 109. ° 

* Regarding the operations of the fund from 1934 to 1938 see the study by Johnson, 
pp. 8, 115. 

* Report of the Secretary of the Treasury for 1941, p. 52. In order to meet constitutional 
objections, the Secretary pledged himself to undertake similar actions only with the agree- 
ment of the Congressional committees. 

New York Times, June 4, 1943. Regarding a seemingly abortive U. S.-Argentine 
agreement (“between old and good friends”) of December 28, 1940, see Report of the Secre- 
tary of the Treasury, supra, n. 56, pp. 53, 359. 

** Barter agreements, however, are not necessarily prompted by monetary considerations. 
The latter were apparently absent, for instance, in the Anglo-American barter agreement of 
June 23, 1939 (exchange of cotton for rubber), Department of State Bulletin, 1939, p. 547. 
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viding that a country under exchange control (country A) make funds avail- 
able for payments due to country B (or to B citizens), particularly by using 
for this purpose remittances made from B to A in return for goods bought by 
B;*° (c) clearing agreements by which two countries under exchange control 
compel their residents to pay debts due to residents of the other country into 
their respective national clearing office, whereupon the two offices will settle 
national balances as far as possible by set-off ;®° and (d) standstill agreements, 
that is, consented moratoria designed to meet difficulties of transfer rather 
than insolvencies of debtors. Though basically private in character, these 
belong to the group of transfer-saving conventions where the governments 
directly or indirectly participate in the agreement, e.g., in the case of Amer- 
ican-German standstill agreements of 1931 and the following years. 

The transfer-saving agreements, then, are definitely bilateral and legal in 
character. They by no means indicate the existence of political solidarity; 
the reverse rather would, in many cases, be true. Consequently, they are 
stricto jure in the sense that they do not imply more than their face value. 
The preferential treatment which they establish—like that of the barter, pay- 
ment and clearing agreements—runs counter to the spirit of the stabilizing 
agreements proper, which are aimed at an all-around beneficial effect. In 
a broad sense transfer-saving agreements may be counted among stabilizing 
instruments but they are very definitely ersatz instruments. 


STABILIZATION THROUGH INTERNATIONAL BANKS 


Through international agreement stabilizing functions may be conferred 
upon banks or similar institutions. This was done by a treaty concluded 
on May 11, 1940, between Colombia, the Dominican Republic, Ecuador, 
Mexico, Nicaragua, Paraguay, and the United States. The treaty provides 
for the creation of an ‘‘Inter-American Bank”’ with far-reaching powers in 
the monetary field ® but the bank has as yet remained a project.™ 


5° Great Britain Treaty Series, 1934, No. 22, and 1935, No. 26 (Germany); ibid., 1934, 
n. 2. (Argentina); Nussbaum, supra, n. 4, p. 508. 

6° Schneider, Der Welthandel im Clearingverkehr (undated; 1938?), a detailed and informa- 
tive study; O. Bourdeaud’huy, Accords de Compensation et Conventions de Paiement, 1938, 
dealing principally with Belgian conditions; Nussbaum, supra, pp. 505, n. 1, 508, with further 
references. “ Nussbaum, op. cit., p. 507, with references. 

* Department of State Bulletin, 1940, Vol. I, p. 512. 

% By-Laws, Art. 5, “Purposes and Powers,” where it said that the bank may “encourage 
general direct exchanges of the currencies of American Republics; encourage the maintenance 
of adequate monetary resources; promote the use and distribution of gold and silver; facili- 
tate monetary equilibrium (italics the writer’s) ; function as a clearing house for the transfer of 
international payments”; etc. 

* Many earlier projects have never grown beyond the phase of literary discussion. For 
references and criticism see P. Mendés-France, La Banque Internationale, 1931, p. 23; C. 
Karamikos, La Banque des Reglements Internationauz, 1931, p. 121; H. L. Schliiter, Die Bank 
fiir Internationale Zahlungsausgleich, 1931, p. 115; W. Trimborn, Der Weltwahrungsgedanke, 
1931, pp. 70, 74, 82, 84. 
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The Bank for International Settlements (B.I.S.) in Basle,® a ‘bank of 
central banks,”’ was, as is well known, principally created for the settlement 
of the Reparation payments under the treaty of Versailles. Nevertheless, 
the bank was equipped with powers permitting more general activities in the 
monetary field, and in many quarters it was confidently hoped that the 
B.1.S. might be able to contribute considerably to a restoration of mutual 
understanding in international finance and to an improvement of the world’s 
monetary mechanism.*’ Those hopes did not materialize, however. 

When, in May, 1931, the Austrian financial crisis broke out, the B.LS., 
fully aware of the danger, tried, without delay, to secure an international 
loan for the Austrian central bank in support of the Austrian shilling, but the 
consummation of the loan was delayed, because the Banque de France, in this 
hour of supreme necessity, made its codperation dependent upon political 
conditions which the Austrian bank felt unable to accept. The Bank of 
England, therefore, decided to grant the Austrian bank an intermediary 
credit of 100,000,000 Austrian shillings (then about $14,000,000). There- 
after, under the lead of the B.I.S., international loans of 150,000,000 and 
100,000,000 shillings were procured for the Austrian bank, but the aid could 
not avert the disaster.®® 

Another, and more technical, phase of the B.I.S. activities likewise bears 
upon international monetary relations. In connection with the Universal 
Postal and Telecommunication treaties, under which the Postal Administra- 
tions must periodically settle their mutual balances on a gold-franc basis; ®° 


% Writings on the B.I.S. areabundant. Schliiter’s book, supra, n. 64, is probably the most 
thorough study on the subject. Among the publications of earlier date there might be men- 
tioned E. L. Dulles, The Bank for International Settlements, 1932 (prolix and with little 
analytical discernment, but comprehensive) and Griziotti, ‘La Banque des Réglements In- 
ternationaux”’ in Académie de Droit International Recueil des Cours, Vol. 42, p. 359. Ample 
bibliographies covering the years 1929-1932 are given by these three writers. H. Fehr, 
“Die Bank fiir internationalen Zahlungsausgleich im Lichte des Schweizerischen Rechts,” in 
Klausing-Nipperdey-Nussbaum, Beittrdge zum Wirtschaftsrecht, 1931, Vol. 2, p. 1445, might 
be added. Later publications are: L. Fraser, ‘‘The International Bank and Its Future” in 
Foreign Affairs, Vol. 14, p. 452; E. L. Dulles, ““The Bank for International Settlements in 
Recent Years,’’? American Economic Review, 1938, p. 290, and a valuable Berne thesis by 
Chambaty, Die Bank fiir Internationalen Zahlungsausgleich, 1939. 

% Cf. the articles of association (Statut) of the Bank Art. 22. 

*’ The Young Plan itself (Report of the Committee of Exports on Reparations, Cmd. 3343, 
p. 11) gave expression to the hope that the Bank might “contribute to the stability of inter- 
national finance and the growth of world trade.” Many utterances of writers are much 
= sanguine. Expectations rather than facts account for the vastness of literature on the 
subject. 

* Particulars on the events of May, 1931, are found in Dulles, supra, p. 379; W. Schilling, 
Die Abkehr Englands vom Golde, 1935, p. 79; Chambaty, supra, p. 69. 

* Postal Convention of 1934, Sec. 29, in M. O. Hudson International Legislation, Vol. VI, 
p. 640; Telecommunication Convention of Dec., 1932, Art. 32, ibid., Vol. VI, p. 109. Cf. 
also African Telecommunication Union Agreement of Oct., 1935, Art. 28, ibid., Vol. VII, p. 
108 and generally. Nussbaum, op. cit., p. 399, n. 87. 
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the B.1.8. in 1934 opened accounts in terms of ounces of fine gold upon actual 
deposits and holdings of gold.7° The gold accounts which, like other bank 
accounts, are handled by crediting and debiting, are held with the B.I.S. 
by central benks acting on behalf of the respective national Postal Adminis- 
trations. Pursuant to this arrangement, payments of gold francs are made 
by way of book transfers from one gold account to another, the gold france 
being converted into ounces according to its statutory contents of fine gold. 
The payee central bank will then presumably credit the Postal Administra- 
tion in national currency on the basis of the rate agreed upon between the 
central bank and the said Administration; on the opposite side the debtor 
Administration will be debited correspondingly. As pointed out by the 
B.1.8.,7 the procedure makes it unnecessary for the Postal Administrations to 
agree among themselves on a currency in which the payments are to be made 
and on the rate for converting the gold francs into that currency; at the same 
time any loss in terms of gold is eliminated, with no movements of gold required 
either for the opening of the accounts or for the effecting of changes in them. 

The gold-deposit accounts of the B.I.S. were available to central banks also 
for purposes other than postal settlements, but the size of the transactions 
on these accounts was never impressive.”* Nonetheless, the experiment is 
interesting from the economic as well as from the legal angle. ‘The Hambur- 
ger Girobank of 1770,” following an earlier Dutch model, had for a century 
conducted similar accounts in terms of the famous “‘mark-banco”’ which 
in reality constituted the equivalent of a definite quantity of silver; this was 
even the main purpose of the bank, which thereby provided the mercantile 
community with a convenient unit of account. The mark-banco which may 
be considered as an elaboration, on a silver basis, of the scutus marcharum, 
disappeared when, after the foundation of the German Reich in 1871, a valid 
and unified monetary system was created for Germany. The precedent of 
the Hamburg bank seems not to have been thought of in discussion and writ- 
ing on the B.I.S. Instead, in the negotiations preliminary to the foundation 
of the B.I.8., the French delegate Quesnay, who became the first General 
Manager of the Bank, proposed to render the ‘‘grammor”’ (money equivalent 
of one gram of gold) the accounting unit of the B.I.8.% The proposal was 
rejected, and the gold franc (franc-or) was adopted as the basis of the bank’s 


7 Cf. on these accounts the Annual Reports of the B.I.S. and the valuable analysis by 
Chambaty, supra, at 88. 71 See especially Annual Report, 1938/1939, p. 129. 

72 The gold deposits amounted to a few million dollars, and only a minority of the Postal 
Administrations utilized the B.I.S. procedure. See the Annual Reports of the Bank, par- 
ticularly those for 1938/1939, p. 129, and 1939/1940, p. 150, and the item “sight deposits” in 
the balance sheets; cf. also Chambaty, supra, p. 92. 

78 On the Hamburger Girobank, see Nussbaum, supra at 310, with further references. 

™ Dulles, supra, 65, p. 30; Trimborn, supra, n. 64, pp. 91, 106. Mr. Quesnay’s memoran- 
dum seems to have been reproduced by Mendés-France, supra, n. 64, p. 283; see Dulles, p. 
30, n. 20. The term grammer had been previously suggested for the same thing by Grote, 
Geldlehre, 1865, p. 568 (citation from Trimborn, supra, p. 48). 
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accounting. The new gold-deposit accounts constituted, on a limited scale, 
a revival of Mr. Quesnay’s idea except that the ounce replaced the gram. 
It should be borne in mind, however, that, in this particular application, the 
gold franc was not a monetary unit either, but exactly like the planned 
‘“orammor,” was a mere accounting unit, namely, the equivalent in currency 
(coin or paper) of the gold contained in a golden franc-coin.” In the case of 
gold-deposit accounts as arranged by the B.L.S. the legal situation is probably 
that the depositor becomes co-owner of the whole gold stock in the ratio of 
his share to the total weight of the stock. Since the latter weight invariably 
fluctuates, according to the increases and decreases in deposits, the ratio, too, 
will fluctuate. The situation may lead to complex and disturbing arithmet- 
ical intricacies as shown by German experiences with similarly constructed 
joint deposits of securities.” Moreover, the depositor’s fractional in rem 
right in the gold stock no longer offers the same security as in the past when 
the respect of private property was the almost universally accepted rule; 
at present gold deposits are likely to be requisitioned by the government as 
well as by an invader. Under these circumstances, not much can be ex- 
pected from gold-deposit accounts of the B.I.S. type. The accounting 
units 7”? which have met with wider application are of a different kind. The 
creditor whose claim is couched in terms of such an accounting unit, is ulti- 
mately entitled, as an in personam right, to a sum in actual money—coin or 
paper money—to be computed on the basis of the gold (or silver) equivalent 
of the units owed.”* A considerable store of legal experience is available in 
this respect since in the last decades the well-known devices of gold-franc, 
gold-dollar, gold-mark, etc., have more and more developed into accounting 
units. For instance, 1,000 ‘‘gold dollars,’ though originally (under the 
“gold-coin-clause”’ interpretation)’® meaning gold coins of a face amount 
of $1,000, came to mean (under the “‘gold-value-clause”’ interpretation) an 
amount of American dollars, in coins or paper money of whatever kind, 
equalling the value of the gold contained under the law in gold coins of a face 
amount of $1,000.8° Gold value clauses have been used in treaties *! and 
may assume new importance in post-war international relations. 

% Nussbaum, supra, n. 4, p. 306. 

"The Effecten-Sammel-Depot. See B. Ascher, Die Rechtsgrundlagen des stiickelosen 
Effectenverkehrs, 1927, and H. Schumann, Zur. Frage vom Miteigentum an Sammeldepot in 


Klausing-Nipperdey-Nussbaum, supra, n. 65, p. 1174, with references. 

™ Not “moneys of account”; supra, n. 6. 

This was true even where the parties contracted in terms of mark banco. The legal 
relationship between the Hamburger Girobank and its clients was different, however. Nuss- 
baum, supra, n. 4, p. 311, n. 53. 

® See Nussbaum, op. cit., p. 306. 80 Tbid., p. 353. 

" Gold value clauses are to be found in the Convention for the Unification of certain Rules 
relating to the Bills of Lading, 1924. (Treaty Series, No. 931, Art. 9, and in the Interna- 
tional Wheat Convention, 1933 (Great Britain, Treaty Series, 1933, No. 38 (Cmd. 4449) 
Appendix V. In some other treaties (Nussbaum, op. cit., p. 199, n. 2) the gold clauses are 
tather in the nature of gold coin clauses. 
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POST-WAR PLANS 


The post-war plans for international monetary codperation, published by 
the Governments of Great Britain (‘Keynes Plan’’),® of the United States 
(‘‘White-Plan’’)* and Canada * have met with ample comment of an eco- 
nomic or political nature. A few observations of a more administrative 
and juridical kind may be added here. 

The draft agreements are all planned as multilateral. Conditions for a 
successful operation of multilateral treaties have been very little investi- 
gated as yet. There are a number of multilateral treaties, such as the Uni- 
versal Postal Union, which have been a success, but the absence of major 
political factors is conspicuous in these cases. Not infrequently even a rela- 
tively slight admixture of political elements has proved fatal in multilateral 
treaties.*° In monetary matters, the critical significance of their political 
bearings appears from our historical account. The more complicated the 
texture of the treaty, the more the political factor will make itself felt. And 
the new plans are of a complication entirely unprecedented in the history of 
international law. Moreover, at variance with the examples of the past, say 
the Latin Monetary Union, they allow a leeway novel in treaty practice. 
The confines of the planned organizations are but dimly drawn. It will be 
the task of the respective Boards which are equipped with tremendous pow- 
ers, to develop and to define the functions of the new international bodies, 
and to do this in an ever-flexible fashion as required by the changeability of 
monetary and international conditions. In this connection the Boards will 
have to apply such vague conceptions as, for instance, ‘‘expansionist condi- 
tions impending in the world economy” (Keynes Plan II 7) or the “point 
of view of the general international economic situation”? (White Plan V 3 
and 7). 

Moreover the decisions of the Board are in most cases designed as discre- 
tionary rather than as mandatory which will further invite political dissen- 
sion. The heavily qualified majorities required under the White Plan for 
major decisions give point to this apprehension. Under these circumstances 
it is to be feared that the deliberations of the Board will be slow and ridden 
with delays. However, monetary developments do not wait and frequently 
proceed with lightning speed. In the race between events and Board 
deliberations the chances are not too good for the Board. Paradoxically, 
the existence of the treaty may even immobilize a signatory Government 

* Federal Reserve Bulletin, 1943, p. 827. 

8 Jbid., 1948, p. 501; revised; ibid., p. 827. The citations of the White Plan in the above 
text refer to the revised version. 

Tbid., 1943, p. 718. 

% A careful bibliography of “Post-War Currency Plans” has been published, under the 
date of Jan. 1, 1944, by The Princeton University, Department of Economics, Internatioval 
Financial Section (mimeographed). - 

8 Instances are given by the writer in “Rise and Decline of the Law-of-Nations Doctrine 
of Private International Law,” Columbia Law Review, Vol. XLII (1942), pp. 195, 203. 
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which otherwise would be willing to remedy a situation by independent ac- 
tion. A significant neglect of the time element appears in a provision of the 
White Plan (V 4) according to which, if the Fund’s holdings of the currency 
of a particular country drop below a certain limit, then the Fund will have 
to render to that country ‘‘a report embodying an analysis of the causes of 
the depletion of the Fund’s holdings of that currency, a forecast of the pros- 
pective balance of payments in the absence of special measures” and appro- 
priate recommendations designed to increase the Fund’s holdings of that cur- 
rency, to which the addressed Government will have to pay ‘“‘immediate and 
careful attention.’”’ Considering alone the time needed for the drafting, 
deliberation and passing of the report, one may doubt if such arrangements 
will work out satisfactorily. 

From a juristic point of view, exception must be taken to the denomina- 
tion, in the Keynes Plan, of ‘‘bancor” as a “‘currency”’ and, in the White 
Plan of ‘‘unitas”’ as a ‘‘monetary unit.” In reality both units are conceived 
by their sponsors as mere accounting units not represented by coins or paper. 
The inexact denomination is apt to veil legal difficulties inherent in the use of 
accounting units—difficulties which have clearly appeared in the case of 
national accounting units such as the gold mark,*’ but might emerge in a 
different way with the new supranational or rather “‘ multi-national” devices. 
Attention must also be paid to the fact that agreements in terms of ‘‘bancor”’ 
or ‘‘unitas’”’ would imply gold clauses in the invalidation of which courts 
have developed an almost incredible ingenuity as soon as the clauses seemed 
to impair the national interest.** 

The writer whole-heartedly agrees with the opinion that the necessary 
post-war reconstruction in monetary matters cannot be achieved except by 
international codperation. Still the question is whether for this purpose the 
strait-jacket of a treaty, and of a long-term treaty with a multitude of re- 
liable and unreliable partners, is the commendable solution for a beginning. 
Modern experience rather suggests informal or easily dissoluble agreements 
among a limited number of participants united on the solid ground of 
common interests and inspired by international good-will. Such tentative 
agreements under which much of the official plans might be used as state- 
ments of policy, may then gradually solidify by experience and eventually 
crystallize into more rigidly defined and more comprehensive conventions. 


§’ Nussbaum, op. cit., Sec. 27, p. 326. 
% Tbid., pp. 335, 351, 355. 
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TAXATION OF FRIENDLY FOREIGN ARMED FORCES 


By FarRMAN and ARCHIBALD Kina! 


In the October, 1942, number of this JouRNAL, was published an article 
by one of the present authors dealing with the jurisdiction of the courts of 
one country over the personnel ef the armed forces of another friendly 
country at the time on the soil of the former.2 The presence in so many in- 
stances, in the war now raging, of the armed forces of one power in the terri- 
tory of another was mentioned as the reason for the timeliness of that arti- 
cle. This situation still continues and makes equally timely an examina- 
tion of the rights and the practice of a host country with respect to taxation 
of the friendly visiting forces, their operations, supplies, and personnel. 

The earlier article showed that, according to judicial opinions, writers of 
authority, and treaties, as well as by the military necessities of the situation, 
when the armed forces of Nation A enter Nation B by the latter’s invitation 
or consent, they are subject to the exclusive jurisdiction of their own courts- 
martial and exempt from that of the courts of B, unless there be an agree- 
ment to the contrary between the two countries or a waiver of the exemption 
by A. The article began with a discussion of the case of The Schooner Ex- 
change v. McFaddon* in the Supreme Court of the United States. That 
case dealt with the jurisdiction of a court of the host nation, B, over a visiting 
armed force of a friendly foreign nation, A; but both the language and the 
reasoning of Chief Justice Marshall are so broad that they clearly cover any 
exercise of jurisdiction by B over the forces of A. Marshall began by 
saying:® ‘‘The jurisdiction of courts is a branch of that which is possessed by 
the nation as an independent sovereign power”’ (italics supplied). He then 
went on to discuss, not the jurisdiction of courts, but the jurisdiction of 
sovereigns. He said:* 


“This perfect equality and absolute independence of sovereigns, and 
this common interest impelling them to mutual intercourse, and an inter- 
change of good offices with each other, have given rise to a class of cases 
in which every sovereign is understood to waive the exercise of a part of 
that complete exclusive territorial jurisdiction, which has been stated to 
be the attribute of every nation.” 


1 Nearly all of the material for this article was assembled by Lieutenant Colonel Fairman; 
he did not, however, have time to put it in form for publication in this JourNAu before his de- 
parture for duty overseas. He kindly gave permission to Colonel King to do so. 

Though the authors are both officers of The Judge Advocate General’s Department, 
U. S. Army, the opinions expressed are their own and not necessarily those of The Judge 
Advocate General or the War Department. 

2 King, Jurisdiction over Friendly Foreign Armed Forces, this JourNAL, Vol. 36, p. 539. 

3 Op. cit., p. 539. ‘7 Cranch 116. 5 Ibid., p. 136. 6 Jbid., p. 137. 
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Marshall next mentioned two cases in which every sovereign is understood to 
waive his territorial jurisdiction: first, over the person of a visiting foreign 
sovereign; and, second, over an ambassador or minister. He continued:? 


“3d. A third case in which a sovereign is understood to cede a por- 
tion of his territorial jurisdiction is, where he allows the troops of a for- 
eign prince to pass through his dominions. 

‘“‘In such case, without any express declaration waiving jurisdiction 
over the army to which this right of passage has been granted, the sov- 
ereign who should attempt to exercise it would certainly be considered as 
violating his faith. By exercising it, the purpose for which the free pas- 
sage was granted would be defeated, and a portion of the military force 
of a foreign independent nation would be diverted from those national 
objects and duties to which it was applicable, and would be withdrawn 
from the control of the sovereign whose power and whose safety might 
greatly depend on retaining the exclusive command and disposition of 
this force. The grant of a free passage therefore implies a waiver of all 
jurisdiction over the troops during their passage, and permits the for- 
eign general to use that discipline, and to inflict those punishments 
which the government of his army may require.” 


An attentive reading of the paragraphs just quoted, as well as of the rest 
of the opinion, will show that the great Chief Justice was not thinking or 
writing of the jurisdiction of courts alone. He first says that a sovereign is 
understood to cede a portion of ‘‘his”’ (7.e., the sovereign’s) jurisdiction when 
he allows the troops of a foreign prince to pass through his dominions. Near 
the end of the quotation he says that the grant of a free passage implies a 
waiver of ‘“‘all”’ jurisdiction. 

As taxation is as much an exercise of sovereignty as is subjection to the 
jurisdiction of courts, it necessarily follows from Chief Justice Marshall’s 
language and reasoning that the host country, B, by consenting to the entry 
of the forces of A, must be deemed to cede or waive any right to tax them, 
their supplies, equipment, or necessary operations. 

The Dictionnaire Diplomatique de l Académie Diplomatique Internationale, 
under the word ‘‘exterritorialité,” also speaks, not of the exemption of visit- 
ing forces from the jurisdiction of the courts, but of their absolute exemption 
from the jurisdiction of the local authorities. The dictionary says: 


“On a quelquefois parlé d’exterritorialité en ce qui concerne les troupes 
étrangéres. Il est assez rare, en temps de paiz, qu’une troupe militaire 
circule en territoire étranger de Vassentiment du souverain du territotre. 
Lorsque cela advient, cette troupe est réputée exterritoriale, en ce sens qu’ elle 
échappe absolument a la juridiction des autorités locales.” 


The Russian author, Baron Heyking, uses language similar to that of 
Marshall in that he speaks of sovereignty and not of the jurisdiction of 
courts. Says 


77 Cranch p. 139. 
® Recueil des Cours de l’ Académie de Droit International de la Haye, Vol. 7, p. 318. 
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“ L’exterritorialité des corps de troupe en temps de paix.—sSi par contre 
le passage des troupes étrangéres a été spécialement autorisé, il est évident 
que lV’ Etat renonce tacitement a ses droits de souveraineté sur ces troupes 
pendant leur passage, droits qui dépendront exclusivement alors de leur 
juridiction militaire. 

‘“‘Le corps de troupe est comme le navire de guerre, non seulement le 
représentant, mats le porteur réel de la souveraineté de son pays, et voild or 
est la raison de son exterritorialité.”’ 


It is true that most of the other authorities refer expressly to criminal 
jurisdiction only, perhaps because that was the particular problem which the 
judges or authors had in mind; but their reasoning is equally applicable to 
jurisdiction for purposes of taxation. 

In principle there is no basis for a distinction between the two. The rea- 
son for the immunity of visiting forces from the criminal jurisdiction of the 
host country lies in the fact that a commanding officer, especially in war, in 
order to accomplish the military objects which caused him to be sent to the 
host country, must have at all times complete control of the persons of his 
men, their arms, and equipment. But, in the last analysis, the payment of 
taxes is enforced precisely by compulsion upon the person or the property of 
the taxpayer. Any such constraint of the person of the visiting soldier 
would interfere with his military duties and the complete control which his 
commanding officer must have over him if he is to perform those duties. 
The only property which the visiting soldier ordinarily has with him is his 
arms, equipment, uniform clothing, and pay. All of these except his pay are 
usually the property of his government, and therefore exempt from taxation 
of another government,°® but even if they were his personal property any 


®In Hackworth, Digest of International Law, Vol. II, p. 469, the Department of State is 
quoted as saying, with respect to the attempted taxation of United States consular property 
in a foreign country :— 

“It is the understanding of the Department that public property of a government, 
situated within the jurisdiction of another government, which property is destined for 
the public use of the government owning it, may properly be held under principles of 
international law to be generally immune from taxation.’ 

On another occasion (Hackworth, op. cit., Vol. II, p. 415), the Department of State said: 

“Tt is well settled in international law that the public property of foreign governments 
is not amenable to the local jurisdiction for tax purposes.’ 

In French Republic v. Board of Supervisors, 200 Ky. 18, 252 S. W. 124, Jefferson County, 
Kentucky, had attempted to assess for taxation certain tobacco in a warehouse in Louisville, 
the property of the French Government. After remarking on the immunity of the French 
Government from suit in the courts of Kentucky and the impossibility of collecting the tax 
in invitum, the Supreme Court of Kentucky quoted Chief Justice Marshall’s opinion in the 
case of the Schooner Exchange, already discussed, and went on to say (200 Ky. 22, 252 S. W. 
125): 

“Hence, if one nation enters the territory of another with its consent, for the purpose 
of mutual intercourse, it does so with the implied understanding that it does not intend 
to degrade its dignity by placing itself or its sovereign rights within the jurisdiction of 
the other, and we know of nothing more calculated to degrade the dignity of an inde- 
pendent nation than for another to attempt to exercise over it the sovereign right of 
taxation.” 


The court set aside the assessment. 
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seizure of them for nonpayment of taxes would render impossible the dis- 
charge of the duties to perform which he was invited by the host country to 
enter its territory. Any garnishment or attachment of his pay while in the 
hands of the paymaster would be an interference with the property of a 
friendly foreign country and with the duties which the paymaster is directed 
by the laws of his country and the orders of his superiors to perform. The 
stoppage of any part of the soldier’s pay for the benefit of the host country, 
even if otherwise permissible, would be most detrimental to his morale and 
therefore to his military efficiency. The same would be true of any compul- 
sion put upon him after receipt of his pay in order to make him give it up. 
There is, therefore, no form of compulsion which may be used against the 
visiting soldier by the host country which is legal and effective. 

In theory, and in most cases in fact, the host country invites the friendly 
visiting forces to enter its territory in order to further its own national policy, 
as, for example, to defend its soil, to give or receive military instruction, or 
to engage in joint operations against theenemy. Mademoiselle Aline Chalu- 
four, in the concluding sentence of her able thesis on Le Statut Juridique des 
Troupes Alliées pendant la Guerre 1914-—18,!° says: 

“* * * nous avons parlé de la présence des troupes alliées et nous la con- 
sidérons comme la collaboration d’un service public avec le service public 


correspondant d’un autre Etat dans un but commun de défense et de se- 
curité.”’ 


It would be contrary to the interest of the host country to impose burdens 
upon the means whereby its own policy is to be carried out and a common 
end achieved. It would also be ungenerous and destructive of that fraternal 
feeling which alone can make an alliance effective for one ally to seek to make 
money out of another. 

In principle, therefore, there ought to be no general taxation of the friendly 
visiting forces, their arms, equipment, or operations; but this principle does 
not preclude taxation of those forces which is in the nature of payment for 
goods or services received by them, as, for example, a municipal water tax. 
Neither does it prevent the taxation of the individuals composing those 
forces in respect of their private and unofficial activities, as, for example, 
collection of a sales tax upon a purchase made by an allied soldier in a shop 
in the town where he is billeted, provided there is no discrimination against 
him. 

There is another line of reasoning which leads to the same conclusion. 
Chief Justice Marshall in his opinion in the case of The Exchange enumerated 
three classes of persons entitled to immunity from the jurisdiction of the 
local sovereign: (1), friendly foreign sovereigns; (2), ambassadors and minis- 
ters; and (3), friendly foreign armed forces invited or permitted to enter 
another country. It is well settled that real property purchased by a 
foreign sovereign or nation and occupied by its embassy or legation and 


10 Paris, 1927, p. 115. 
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personal property used by the ambassador or minister in performing his 
duties are exempt from all local taxation, except a tax which is a payment for 
goods or services rendered, such as water-rates."!_ Marshall makes no dis- 
tinction among the three classes of persons listed by him as entitled to exemp- 
tion from local jurisdiction. If, therefore, as has been shown to be the case, 
property officially used in the course of their duties by members of the 
second class of persons listed by the Chief Justice namely ambassadors and 
ministers, is exempt from taxation; then logically the same exemption should 
extend to property officially used by the third class, namely friendly foreign 
forces. 

Let us pass from text writers and discussions of principle to actual occur- 
rences and see whether and to what extent visiting armed forces have in fact 
been taxed. 

For many years the United States, with the consent of the Japanese Gov- 
ernment, maintained a hospital at Yokohama, Japan, for the service of 
its naval personnel in Asiatic waters, staffed by the Medical Department of 
our Navy and guarded by United States Marines. In 1900 the chief of the 
local revenue bureau left blank income tax returns at the hospital, and later 
sent postal cards to the personnel on duty requesting them to fill out the 
forms. The surgeon commanding the hospital took up the matter with 
the United States minister at Tokio and the latter took the matter up with 
the Japanese Foreign Office, with the result that the Japanese Treasury De- 
partment ‘‘decided not to press the matter of the return of incomes.” ” 

In 1906 provisions were sent to Newfoundland, apparently as a commercial 
shipment by a merchant vessel, for delivery to and consumption on board a 
United States revenue cutter. The next year a shipment of uniform 
clothing was sent for the like purpose. In 1925 machinery was shipped to 
China for incorporation in river gunboats being built for the United States 
Navy in a Chinese shipyard. In each case the question arose whether the 
goods in question were subject to duty and in each that question was decided 
in the negative. It is not clear whether the decisions were based upon the 
view that goods intended for a friendly foreign public vessel were exempt 
from tax or on the theory that the goods never entered the country levying 
the import tax.” 


11 Lawrence, Principles of International Law, 7th ed., p. 294; Pitt Cobbett, Leading Cases 
on International Law, Vol. I, p. 318; Foster, Practice of Diplomacy, p. 171; Feller and Hud- 
son, Diplomatic and Consular Laws and Regulations, Vol. II, p. 1348; act of December 24, 
1942, 56 Stat. 1089; letter from the Assessor of the District of Columbia to one of the authors; 
Reference re Tax on Foreign Legations [1943], 2 Dominion L.R. 481. The opinion by Chief 
Justice Duff of the Supreme Court of Canada in the case last cited is so encyclopaedic in its 
citation of authority and so convincing in its reasoning as to make it unnecessary, with respect 
to this point, to do more than to refer to it. 

2 Foreign Relations of the United States, 1900, p. 762 et seg.; Moore, Digest of Interna 
tional Law, Vol. II, 62. 

13 Hackworth, op. cit., Vol. II, pp. 414, 415. 
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The experience of the American Expeditionary Forces in World War I 
furnishes numerous examples pertinent to the present discussion. The 
American military authorities stood on the principle that the associated 
countries in which our Army served should not enrich their treasuries by the 
taxation of our operations. This claim was recognized by the French Gov- 
ernment in the following declaration by M. Klotz, Minister of Finance, in a 
letter of November 28, 1918:" 

“T have the honor to inform you that, agreeably to the desire thus 
expressed, I find that it is possible to exempt from stamp and registra- 
tion and all other duties and taxes collected for the profit of the State by 
the Administration de l’Enregistremeni all acts and transactions per- 
formed in France for the exclusive service of the American Army and 
the four organizations—Red Cross, Y.M.C.A., Knights of Columbus, 
and Salvation Army—associated with it. 

“As to direct imposts collected by the Administration des Contribu- 
tions directes, existing legislation assures a complete exemption to the 
allied Armies and in particular to the American Army and the four or- 
ganizations associated with it.” 


By the application of this principle the customs duties were not collected on 

imports for military use; leases of buildings by the Army were free from the 

tax on leases; checks drawn by disbursing officers did not bear the stamp 

tax; wine purchased for the use of American troops did not bear the duties 

which would otherwise have been levied; and, of especial interest, General 

Orders No. 34, Headquarters Services of Supply, American Expeditionary 
Forces, July 31, 1918, announced that: 

“The French Government has granted exemption from the 10% lux- 

ury tax and 0.20% tax to the American Army, the American Red Cross, 

the Y.M.C.A., the Knights of Columbus, and the Salvation Army for 


supplies bought for the exclusive use of the American E.F. or for assist- 
ance to the French population.”’ 


French port dues are thus discussed in the Final Report of the United 
States Liquidation Commission to the Secretary of War: 


“The French proposed that we pay commercial rates, minus certain 
exemptions for vessels carrying military personnel and munitions. The 
total charges calculated on this basis would have been approximately 
4,825,000 francs. This plan was rejected by us. 

“The water level had been raised at St. Nazaire, practically for our 
sole benefit, and at French expense. On the other hand, we had put in 
docking facilities at numerous ports which had been used by the French 
and others as well as by our vessels. After a series of negotiations, the 
French agreed to allow a reduction of 50 per cent from commercial rates 
at Bordeaux and 40 per cent at all other ports. The fees were calculated 
on this basis, and finally the French agreed to accept a lump-sum pay- 
ment of 3,000,000 frances to cover dues for the entries of all vessels of the 


“Tn the files of the War Department. Translation supplied. 
*® Government Printing Office, 1920, pp. 70-72. 
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United States or vessels serving the United States between April 6, 
1917, and the complete evacuation of France by American forces. The 
contract was signed October 1, 1919. 

“Tt covered (a) port dues or tonnage dues, which are entry charges 
based on tonnage of ships, tonnage of cargoes, and the number of pas- 
sengers landed; (b) the raising of water level; and (c) dredging opera- 
tions. There were excepted from the terms of the contract such special 
charges as (a) pilot’s fees; (b) fees for the use of cranes, hangars, light- 
ers, warehouses, railroad trackage, etc.; (c) bills for coal, water, light, 
and other supplies; (d) repairs; (e) trimming charges; and (f) port sani- 
tary inspection and hospital fees.’ 


What was in fact done appears to have been in substance a recognition of 
both the main principle which the present writers maintain is applicable to 
the problem, that one nation may not tax the armed forces of another in the 
former’s territory, and the exception to it, namely, a tax which is in substance 
a payment for services rendered. 

During the same period there was a complete waiver of port and towing 
fees between the French and Italian Governments at certain ports of the two 
countries.'® 

Let us next consider the position of the United States as to what has been 
and is the liability to taxation of friendly foreign forces in this country. 

During World War I the British ambassador at Washington requested that 
British military personnel and freight be exempted from taxes on transporta- 
tion. The Treasury Department informed the Department of State, and 
the latter informed the British ambassador, that 

“the Treasury Department has no discretion in the administration of 
such a taxing measure, but is obliged to see to it that such taxes are col- 
lected, and under these circumstances the Secretary of the Treasury has 
no authority to take any steps with a view to according preferential 
treatment to British military personnel and stores on account of prefer- 
ential privileges having been accorded United States troops and freight 
in Great Britain.” !’ 


The Department of State made a similar answer to a like request by the 
chargé d’affaires of Czechoslovakia.'* The present writers can not help re- 
gretting that, if the Treasury Department thought the language of the 
statute so strict as to prevent it from making any exception in favor of the 
armed forces of nations associated with us in war, this department or the 
Department of State did not lay before Congress the reasons why such an 
exception ought to be made. 

Later, in another case, the Treasury Department adopted a more liberal 
ruling. In 1924 the Argentine Government bought in the United States 


16 Journal officiel, Mar. 18-19, 1917, quoted in 45 Journal du Droit I: ional Privé’ 
871 (1918). 

17 Hackworth, op. cit., Vol. II, p. 407. 

18 Tbid., p. 408. 
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steamship tickets for certain personnel of the Argentine Navy returning to 
their own country. The United States Treasury Department decided that 
the tax on foreign passage tickets need not be paid.!® 
In a still later case, not involving taxation of military forces, the Chinese 
Legation in 1933 asked that the Chinese Government Agency in New York 
be exempted from the federal tax on cablegrams, telegrams, radiograms, 
telephone messages, bank checks, and manufacturers’ sales tax. The 
Treasury Department ruled :?° 
‘Diplomatic representatives of foreign governments and those of the 
diplomatic class are the only agencies of foreign governments in the 
United States which are entitled to exemption from taxation as a matter 
of right under international law. 
* * 
As is stated in the ruling, Congress has authorized no such exemption 
and in the absence of a treaty so providing there is no apparent consti- 
tutional authority on the part of this Department to establish such a 
policy for the government.”’ 


The present writers can not agree to the correctness of the first sentence 
quoted as a matter of law; and it would seem that, in writing it, the language 
and reasoning of Chief Justice Marshall in the case of The Exchange, already 
discussed, were overlooked. In that case Marshall named three classes of 
persons exempt from the jurisdiction of the sovereign in whose territory 
they are. Ambassadors and public ministers constitute one such class. 
Chief Justice Marshall makes no distinction among the three classes as to 
the degree or extent of immunity and no logical basis is perceived for doing 
so. If, therefore, the Treasury Department was right, as no doubt it was, 
in saying that ambassadors may not be taxed by the country to which they 
are accredited, even without their being expressly exempted by the statute 
laying the tax, it necessarily follows that friendly armed forces in another 
country by invitation are likewise exempt from taxation by it. For these 
reasons it is believed that the Treasury Department might consistently with 
the law have ruled otherwise in the cases of the tax upon transportation of 
British and Czechoslovakian military personnel and property. 

In 1934 the Portuguese Legation inquired of the Department of State 
with respect to the facilities which the United States was prepared to ex- 
tend, on a reciprocal basis, to naval vessels of Portugal visiting the United 
States. The Department of State made a comprehensive answer in which 
it was said: 2! 


. . that foreign naval vessels are granted free naval wharfage and 
tugboat facilities, if available, when requested through the Department 
of State, it being ‘understood that the United States assumes no liabil- 
ity for damages incident to such use’; that naval officers arrange for a 
dock or anchorage, usually ‘assigned without charge by the local port 


'® Hackworth, op. cit., Vol. II, p. 421. 20 Thid., p. 483. 1 Tbid., p. 416. 
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authorities’, and assist in other ways; that under section 309 of the 
Tariff Act of 1930 (46 Stat., pt. 1, p. 690) supplies (not including equip- 
ment) may be withdrawn from bonded warehouses free of duty or in- 
ternal-revenue tax for certain classes of vessels, including naval vessels, 
of any nation reciprocating such privileges toward naval vessels of the 
United States, . . . without charge, and that necessary American con- 
sular bills of health are furnished by American consular officers without 
charge; that no entry fees, lighthouse dues, tonnage taxes, or port 
charges are collected in such cases; that towing and wharfage charges 
are not collected by the Government, but are made by private interests 
for services rendered on request of visiting war vessels; and that the 
Government of the United States was prepared to extend these facili- 
ties reciprocally to the Portuguese Government.” 


By the Internal Revenue Code the income of foreign governments from 
any source in the United States is exempt from the federal income tax.” 

By joint resolution of Congress of June 27, 1942,?* the privilege of free im- 
portation for ‘personal or official use’”’ was granted to the armed forces of 
the United Nations, subject to withdrawal if the other nation shall not ac- 
cord reciprocal treatment to our forces. 

A foreign government, its agencies, and officers, are not at present required 
to pay Federal excise taxes, the legal incidence of which would otherwise fall 
upon them, in respect of official transactions for which payment is made by 
the foreign government. The excise taxes coming within this classification 
include the taxes on admissions and dues imposed under Chapter 10 of the 
Internal Revenue Code; the tax with respect to safe deposit boxes under 
Chapter 12 of the Code; the taxes with respect to telegraph, telephone, 
radio, and cable facilities under Subchapter B of Chapter 30 of the Code; 
the taxes on the transportation of persons under Subchapter C of Chapter 30 
of the Code; the tax on the transportation of property under Subchapter E 
of Chapter 30 of the Code; the tax on the use of motor vehicles and boats 
under Chapter 33A of the Code; and the documentary stamp taxes relating 
to the issuance and transfer of shares of stock and corporate securities, and 
relating also to certain foreign insurance policies, passage tickets, and con- 
veyances of realty sold, imposed under Chapters 11 and 31 of the Code. 
Moreover, members of the military and naval service of any of the United 
Nations are accorded the same benefits as men of our own services in respect 
of the reduction in the tax on admissions laid by 26 U. 8. Code 1700 and also 
the complete waiver of the Federal transportation tax as to reduced-fare 
furlough tickets on the railroads.**4 

In at least one case a state of the Union undertook to tax foreign military 
or naval forces on their property. In 1934 California collected a sales tax 
on oil sold to a British naval vessel. The Secretary of State wrote the 

™26 U.S. Code 116 ¢. 

2 56 Stat. 461; 50 U.S. Code, Appendix, 791. 


** 26 U. 8S. Code 3469. The statements in the above paragraph are based upon a letter 
from the Deputy Commissioner of Internal Revenue to one of the authors. 
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Governor of California saying that our Government had supported the 
view that American war vessels are exempt from such a tax in foreign 
countries. The Governor in his answer pointed out that the tax was 
one upon the retailer rather than the purchaser but that the British govern- 
ment might apply to the oil company for a refund and that company in turn 
to the state for the like refund. 

Upon a review of the foregoing instances when this Government has stated 
its views or acted with respect to taxation of foreign armed forces, it will be 
noted that there have been some changes in its position from time to time. 
It is believed that in some cases it might, consistently with law, have taken a 
more liberal position than it did. 

Local taxes upon visiting forces rest upon a somewhat different basis. 
Since a municipality is a creature of the state in which it is situated, as a 
general rule it should not tax the visiting forces except under circumstances 
under which the state could do so. On the other hand, many of the services 
which a municipality performs, such as water supply, sewerage, paving, 
street lighting, police and fire protection, inure to the benefit of visiting 
forces in the city. Indeed if a large force is quartered in or adjacent to the 
city, the increase in the load upon its waterworks, sewerage system, and elec- 
tric plant may be very considerable and impose a substantial financial 
burden upon the city. It is, therefore, reasonable that the visiting force 
should waive the complete immunity to which it may in theory be en- 
titled and make some payment for such service or benefits as it actually 
receives. 

The question of municipal taxation arose during World War I in connec- 
tion with the French octroi. That tax rested upon very special considera- 
tions rooted in history, and, while it was sometimes paid in full and sometimes 
compounded for, in the end it was almost universally waived, and the sums 
actually paid appear to have been trifling. The final report of Brigadier 
General (now Major General) Walter A. Bethel, Judge Advocate of the 
American Expeditionary Forces in France, to the Commander-in-Chief of 
those forces,” devotes a section to the subject of octroi dues: 

“The French Government renounced all import dues on materials im- 
ported into France by the United States for the use of our armies, but 
in the summer and fall of 1917 a number of cities in France made de- 
mands upon the American Army either directly or through diplomatic 
channels for the payment of octroi dues. The octroz is a form of munici- 
pal tax or duty which, under a law of 100 years standing, certain cities 
of France levy upon articles which enter them and are consumed 
therein. In general, foodstuffs, fuel, forage and building materials are 
subject to the octrot. The amount of the dues varies in the different 


cities, being regulated to some extent by the municipal authorities, 
though all such regulations must be approved by the central administra- 


* Hackworth, op. cit., p. 414. 
* Tn the files of the War Department 
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tion. The purpose of the octroi is to meet the expenses of the city, 
which it does in large part, thus relieving property owners from other 
taxation and effecting a reduction in rentals and other costs to the gen- 
eral public. In view of the doubtful legality of the payment of the 
octroc dues under our own appropriation laws, it was ordered that no 
such dues be paid until there should be a statutory or other unquestion- 
able authority to make the payments. 

“The refusal of the United States to recognize its liability for octroi 
dues could not be satisfactory to the French municipalities by reason of 
any principle in the laws of the United States. Under the French law 
the French armies and other agencies of the French Government paid 
these municipal dues equally withindividuals. The British Government 
had recognized its liability to pay them and was discharging that liabil- 
ity. It was but natural that the American authorities should hesitate 
to admit the liability of the United States in view of the exemption of 
our own Government from all forms of state and municipal taxation 
that had been derived from the principles of our constitution. It had 
to be recognized, however, that while the United States had no interest 
in some of the purposes for which octrot dues are levied, such as educa- 
tion, support of the poor, etc., our Army, nevertheless, enjoyed many 
public utilities which were supported by the octroi, such as streets, 
water, illumination, sanitation, and, indeed, lower rents, and indirectly 
many other benefits for which our Government and its personnel, 
though not directly taxed, support by indirect contribution in the form 
of higher prices at home. In principle it was, therefore, believed that 
the American Army should meet the demands in part for payment and 
the question was submitted to the Assistant Comptroller in France 
immediately upon his arrival, who held that the United States might 
legally pay the octroi dues from the appropriation for the transportation 
of our Army and its supplies. 

“The determination of the exact amount of octroiable articles which 
our armies brought into the many cities would have required an in- 
mense amount of accounting and other administrative work. It was 
therefore deemed advisable to make, if possible, as the British had in 
many cases done, agreements with the local municipal authorities for 
payment at a fixed rate per man per annum. Amounts could then 
easily be determined from the morning reports of the troops. A rep- 
resentative of the Commander-in-Chief accordingly visited the octrot 
cities and entered into such agreements with the municipal authorities. 
These agreements generally provided for such rates of payment as would 
cause the total sum to be paid to be about one-sixth of the amount that 
was actually chargeable under the law. During the year 1918 and the 
early part of 1919 octroi agreements were made with many cities. The 
gratitude of the French people, due in large part, no doubt, to the effective 
participation of our forces and our assistance in driving the enemy from 
France, caused nearly all these towns, including Paris, to remit all 
octrot obligations of the American Army, and to refund such monies as 
had been paid.” 


It appears therefore to have been the original view of the American Ex- 
peditionary Forces that the octroi was a true tax which they ought not to 
pay. However, the octroi was in part a payment for services rendered; and, 
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furthermore, as the French army, the army of the host state, paid the octroi 
to the municipalities, it did not become the visiting army, the American 
Expeditionary Forces, to insist on that complete exemption to which in 
theory they were entitled. The agreements of which General Bethel 
speaks were accordingly made and constituted a solution of the problem 
agreeable to both parties. 

The right to collect the octroi came up again in 1925 when the city of Cher- 
bourg attempted to collect that tax upon food and other supplies put on board 
a naval vessel of the United States in its harbor. Our ambassador pro- 
tested but the French Ministry of Foreign Affairs answered that such vessels 
are exempt by way of customary courtesy, and not as a matter of jurisdic- 
tion. The Department of State directed the ambassador to protest further 
but it does not appear what was the outcome of the affair.?’ 

A question also arose concerning the taxation of certain lands in the 
Borough of Brooklyn, City of New York, occupied by the French Republic 
as a depot for the storage and shipment of military supplies during and after 
the War. From some time in 1917 the French Government held the prop- 
erty under lease. On March 27, 1918, the former owner and the French 
Republic made an executory contract of sale. On September 11, 1918, the 
property was conveyed by the former owner to the Newtown Creek Realty 
Corporation, a New York corporation formed by the French Republic for 
the purpose and of which it owned all the stock. The taxes appear not to 
have been paid for several years and in 1925 the French Republic and the 
Newtown Creek Realty Corporation brought an action in the New York 
courts against the City of New York to cancel the assessments as clouds on 
the title, contending that by international comity the territorial jurisdiction 
was waived with respect to such property and that hence it was exempt 
from taxation. The action was tried at a Special Term of the Supreme Court 
of New York before Justice Riegelmann, who held himself limited to the 
exemptions expressly granted in the tax laws of the state and decided in 
favor of the city. He said: 8 

“The rule is familiar that diplomatic agents are absolutely immune 
from allegiance to the state to which they are accredited; that they are 
not subject to its laws and that their persons are inviolable. These im- 
munities have been declared by statutes in the United States. The 
privilege of immunity carried with it an exemption from taxation of the 
personalty of an ambassador and the property belonging to him, or the 
property of his sovereign, and applies to the premises occupied by him 
as his residence or for the purpose of transacting his governmental busi- 
ness, but the exemption to ambassadors or to foreign states does not 
seem to have been extended beyond such privileges. . . .” 


We can not agree with all that the learned judge said, although his decision 
may be right. He might well have rested it, as a strict matter of law, on 


” Hackworth, op. cit., Vol. II, p. 413. 
* French Republic v. City of New York, N. Y. Law Journal, Dec. 30, 1925, p. 1279. 
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the fact that the record title was in a domestic corporation, and have disre- 
garded as irrelevant the ownership of the stock. An appeal was taken to 
the Appellate Division which was never decided for reasons which will 
appear. Presumably upon the representations of the French Government 
that the state should implement its obligation under international law, the 
legislature of New York on April 30, 1926, enacted chapter 708, Laws of 
1926, which authorized the board of supervisors of any county or the chief 
financial board of any city in its discretion to ‘exempt from taxation for 
local purposes, real property belonging to a foreign government recognized 
by the United States of America in the prosecution of the late war with Ger- 
many, or belonging to a corporation, the entire capital stock of which is 
owned by or on behalf of such government, and used by it in connection with 
the storage, shipment, or disposal of materials . . . for use in the prosecu- 
tion of such war, while so owned and used after April the sixth, nineteen 
hundred and seventeen.’’ Sec. 2 of the same act provided for exemption of 
such property from state taxation, and limited the duration of the exemption 
to December 1, 1926. Pursuant to that act and to an opinion of the Cor- 
poration Counsel of the City of New York dated July 16, 1930, addressed to 
the Board of Estimate and Apportionment, that board exempted the 
property in question from taxes.2* The above case may not be, in the 
strictest sense, one of the taxation of the operations of a friendly foreign 
force, since it does not appear that there were any French troops at the 
depot in Brooklyn at any time; and, if there were, they were almost cer- 
tainly withdrawn long before 1926. The result was that the French Gov- 
ernment obtained full exemption from taxation. 

In 1935 the Government of Ecuador purchased at New York a vessel in- 
tended for use in its Navy. The question arose as to collection of a sales 
tax imposed by municipal ordinance. The Department of State thus ad- 
dressed the city authorities: *° 

“The question as to whether the sale would be taxable would depend 
upon whether the tax is one imposed upon the Ecuadoran Government 
or upon the vendor of the property. It is well settled in international 
law that the public property of foreign governments is not amenable to 
the local jurisdiction for tax purposes. If, on the other hand, the tax 1s 
imposed upon the seller of the property and is merely passed on to the 
foreign government as part of the purchase price, immunity from the 
tax could hardly be claimed by the foreign government. Taxes 1m- 
posed by the Federal Government on cables, telegrams, transportation 
tickets and similar services are not assessed against official messages 
of foreign governments and transportation tickets purchased by their 
diplomatic representatives in the United States. 

‘While there is no treaty between the United States and Ecuador 
bearing on the subject it is hoped nevertheless that the City of New 


2° The foregoing statement is based upon a letter and inclosures kindly sent one of the 
authors by the Comptroller of the City of New York. 
8° Hackworth, op. cit., p. 415. 
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York may see its way clear to relieve the Ecuadoran Government of 
payment of the tax.” 


The city waived the tax. 

In many instances of the presence of troops in a friendly foreign country 
the matter of taxation has been dealt with by treaty. In practically all the 
historical examples which have been examined the agreements have em 
bodied the principle already stated, namely that the host country shall no‘ 
enrich itself at the expense of its ally. This was true as far back as the 
restoration of the Bourbon kings in France and Spain following the over- 
throw of Napoleon. By a convention of February 9, 1824, France under- 
took temporarily to garrison Spain. The Spanish king, in the preamble to 
the treaty, declared that, “‘in order to consolidate his government in such a 
manner as to restrain . . . the factions which have been seeking to disturb 
it,” he finds it necessary to ask that the French army remain for a time in 
Spain. The article recognizing immunity to taxation ran as follows: #4 

‘Articles of apparel and equipment, food stuffs and other objects 
necessary for the consumption or use of the French troops, shall enter 
and be transported in Spain free of all duties. But to prevent abuses 
which might prevent the maintenance of customs requirements, it is 
agreed that these objects shall not be introduced except with authentic 


certificates stating their origin and destination, and in conformity to 
formalities to be determined.” 


The qualification in the sentence last quoted is no more than a reasonable 
one, and, as will be seen, is found in other agreements. 

In the treaty of 1903 with Cuba providing for the lease by the United 
States of a naval station at Guantanamo, it was provided: ® 


‘Materials of all kinds, merchandise, stores and munitions of war im- 
ported into said areas for exclusive use and consumption therein, shall 
not be subject to payment of customs duties nor any other fees or 
charges and the vessels which may carry same shall not be subject to 
payment of port, tonnage, anchorage or other fees, except in case said 
vessels shall be discharged without the limits of said areas; and said ves- 
sels shall not be discharged without the limits of said areas otherwise 
than through a regular port of entry of the Republic of Cuba when both 
cargo and vessel shall be subject to all Cuban Customs laws and regu- 
lations and payment of corresponding duties and fees. 

“Tt is further agreed that such materials, merchandise, stores and 
munitions of war shall not be transported from said areas into Cuban 
Territory.” 


The treaty with the Republic of Panama of 1903 is not primarily con- 
cerned with the presence of visiting armed forces, but with the construction 
of the Panama Canal. It does, however, in Article XXIII, expressly 


* Translation supplied. Martens, Nouveau Recueil de Traités, Vol. 6, p. 397, at p. 401. 


, ® Malloy, Treaties, Conventions, etc. between the United States and Other Powers, Vol. 
» Pp. 361. 
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authorize the employment of the land or naval forces of the United States 
for the protection of the canal. In Articles X and XIII there is carved 
out a tax exemption large enough to include every aspect of American 
governmental activity: 

“Article X. 

“The Republic of Panama agrees that there shall not be imposed 
any taxes, national, municipal, departmental, or of any other class, 
upon the Canal, the railways and auxiliary works, tugs and other ves- 
sels employed in the service of the Canal, store houses, work shops, 
offices, quarters for laborers, factories of all kinds, warehouses, wharves, 
machinery and other works, property, and effects appertaining to the 
Canal or railroad and auxiliary works, or their officers or employees, 
situated within the cities of Panama and Colon, and that there shall 
not be imposed contributions or charges of a personal character of any 
kind upon officers, employees, laborers, and other individuals in the 
service of the Canal and railroad and auxiliary works. 


* * * 


“Article XIII. 

“The United States may import at any time into the said zone and 
auxiliary lands, free of custom duties, imposts, taxes, or other charges, 
and without any restrictions, any and all vessels, dredges, engines, cars, 
machinery, tools, explosives, materials, supplies, and other articles nec- 
essary and convenient in the construction, maintenance, operation, sani- 
tation and protection of the Canal and auxiliary works, and all provi- 
sions, medicines, clothing, supplies and other things necessary and 
convenient for the officers, employees, workmen and laborers in the 
service and employ of the United States and for their families. If any 
such articles are disposed of for use outside of the zone and auxiliary 
lands granted to the United States and within the territory of the Re 
public, they shall be subject to the same import or other duties as like 
articles imported under the laws of the Republic of Panama.” 


The treaty of 1914 between the United States and Nicaragua for the future 
construction of a canal by the former country across the latter, though not 
primarily concerned with the presence of our forces in Nicaragua, authorized 
the construction of a naval base by the United States on the Gulf of Fonseca. 
That treaty provided in Article I that the canal should be “‘forever free from 
all taxation or other public charge.” * 

Since the close of World War I the American Battle Monuments Commis- 
sion has carried on extended activities abroad, particularly in France, in 
which connection questions of foreign taxation have had to be considered. 
On August 29, 1927, the United States and France entered into an Agree- 
ment for the Acquisition of Sites for Monuments which, in Article VI, 
makes the following provision for tax exemption: ® 

33 Malloy, op. cit., Vol. II, p. 1353. 

*4 Treaties, Conventions, etc., between the United States and other Powers, Vol. III, p. 


2741. 
% Tbid., Vol. IV, p. 4179; Treaty Series No. 757. 
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“The land acquired in conformity with the provisions of this agree- 
ment will be exempted from all rates and taxes in conformity with Arti- 
cles 105 and 106 of the Law of 3 Frimaire, An VII and with the Decree 
of August 11, 1808. 

‘“‘By application of the provisions of Article 12 of the Finance Law of 
June 30, 1923, exemption will be granted from all taxes for stamps, regis- 
tration, or mortgages, etc., for the various documents established and 
conveyances accomplished by the French Government having in view 
the acquisition or the concession of land necessary for the erection of the 
memorials in question.” 


The French courts recognized that the Commission was an agency of the 
United States and, as such, exempt from their jurisdiction.* 

The question of taxation also arose in consequence of the presence of 
British troops in Irak. By the financial agreement of March 25, 1924,37 con- 
cluded between the two countries after British recognition of the independ- 
ence of Irak, it was provided (in Article 14) that Irak should exempt from 
import or export duties all articles for the official use of the imperial and 
other forces or services maintained in Irak at the expense of his Britannic 
majesty’s Government, all articles imported by or consigned to any official 
canteen for his Britannic majesty’s forces, all personal effects introduced on 
arrival in Irak by members of such forces, and all articles addressed to indi- 
vidual members or recognized messes of his Britannic majesty’s forces on 
production of a certificate that they are for the use of the individual or mess 
concerned. By Article 15 the Government of Irak agreed not to levy any 
tax on the forces or services of his Britannic majesty’s Government in re- 
spect of offices, buildings, land, or premises occupied by such forces or serv- 
ices for official purposes. 

As is well known, after the present war began, but before the United 
States became a belligerent, by exchange of diplomatic notes of September 
2, 1940, in return for the cession of fifty destroyers, the United States ob- 
tained from Great Britain the right to lease naval and air bases in New- 
foundland, Bermuda, the Bahamas, Antigua, Jamaica, St. Lucia, Trinidad, 
and British Guiana. The agreement made between Great Britain and the 
United States with respect to the use and operation of those bases, which 
has been published in full in this JouRNAL,** has elaborate provisions con- 
cerning taxation. Article XI (2) provides that public vessels of the United 
States shall not be subject to compulsory pilotage or to light or harbor dues, 
but that if a pilot is taken pilotage shall be paid. Article XII (2) says that 
there shall be no tax or fee for registration or licensing of any motor vehicle 


6 Lahalle et Levard c. American Battle Monuments Commission, Cour de Paris, 1re Ch., 
Feb. 28, 1936, in 32 Revue Critique de Droit International 484 (1937); Hackworth, op. cit., 
Vol. II, p. 471. 

** Great Britain, Treaty Series, 1925, No. 17. 

*8 Vol. 35, Supp. p. 184; H. Rep. Doc. 158, 77th Cong., Ist Sess. ; Dept. of State, Executive 
Agreement Series, No. 235. 
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of the Government of the United States. Article XIV, nearly a page in 
length, forbids in the broadest terms the imposition of any ‘‘import, excise, 
consumption or other tax, duty, or impost”’ on material, equipment, supplies 
or goods for the United States or a contractor at the base; or for use aboard a 
United States public vessel; or consigned to a post exchange, ship’s service 
store, commissary, or service club, or for sale thereat to members of the United 
States forces or civilian employees; or upon the belongings or effects of 
members of the United States forces, contractors, civilian employees, or their 
families. Article X VII forbids the levying of income or poll tax upon mem- 
bers of the United States forces or civilian employees in the colonies, or upon 
profits derived by a person in the United States from a contract for the con- 
struction or operation of one of the bases. It will be seen that the fullest 
exemption from taxation of all sorts is allowed, not only to the United States 
and its military personnel, but also to civil employees of the Government and 
contractors and their employees. 

One striking feature of the present global war is the number and variety 
of the contracts between co-belligerents. One government has air power, 
but needs a flying field on the territory of an associated nation. One has 
natural resources essential to the operations of another. The lend-lease 
legislation has made familiar the recognition that the defense of a foreign 
state may be necessary to the defense of the United States. It has resulted 
that, in instances far too numerous to be catalogued here, one government 
has been permitted to come upon the territory of another to carry on activi- 
ties for their joint advantage. With these instances have come a host of 
agreements and understandings as to immunity from local taxation. Some 
of these are more or less formal agreements, others informal arrangements. 
As full information is not available as to some of the countries in which our 
troops are now serving, a complete statement of the arrangements in each 
can not now be made. Furthermore, such a statement, even as to those 
countries from which reports as to the tax situation have been received, 
would extend this articleunduly. In general and subject to some exceptions, 
usually not of much importance, the personnel, property, and operations of 
our forces are not being taxed. The authors will limit themselves to giving a 
summary of the situation in some of the countries in which our troops are 
serving. 

In Great Britain and Northern Ireland no customs duties are levied on 
goods imported through usual official channels for the armed forces of the 
United States or for contractors with the United States. Port and wharf 
facilities are furnished free. Real property, the occupancy of which is 
needed by the United States, is obtained for us by requisition by the British 
Government. The owner then ceases to be liable for local rates, but the 
British War Office pays a gratuity to the local government in lieu of rates. 
Most of the supplies and other personal property locally obtained for our 
forces are procured under ‘‘reverse lend-lease,”’ that is, they are furnished by 
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the British Government without any payment in money. But in cases when 
cash purchases are made, the following arrangement prevails: *® 

“Finance Officers and Purchasing and Contracting Officers are in- 

formed that the War Department has approved the payment of the 


British Purchase Tax as such for purchases made by the U. 8. Army 
with the proviso that the tax be refunded by the British Government.” 


The procedure is to forward each quarter to the British Treasury a claim for 
refund of the purchase tax, supported by the invoices on which the tax was 
paid. This amounts in substance to complete exemption. United States 
military and naval personnel and American civilians brought to Great Britain 
by our forces are exempt from the British income tax, but British civilians 
employed by our forces pay it. No estate or inheritance tax is levied on 
the property of deceased military or naval personnel of the United States. 
Official checks drawn by finance officers and paymasters of our forces are 
exempt from the twopenny stamp tax. Our military and naval personnel 
are liable to the usual purchase and stamp taxes on unofficial transactions. 

The Governments of the United States and of Canada have created a 
Permanent Joint Board on Defense, upon whose recommendation numerous 
and varied activities are being carried on by United States Army Forces in 
Canada. Among these is the construction of the Alaska military highway. 
This project was undertaken on the basis of an exchange of notes of March 
17 and 18, 1942. The Canadian Government thereby agreed on its part: *° 

* * * 

‘“‘(B) to waive import duties, transit or similar charges on shipments 
originating in the United States and to be transported over the highway 
to Alaska, or originating in Alaska and to be transported over the high- 
way to the United States; 

““(C) to waive import duties, sales taxes, license fees or other similar 
charges on all equipment and supplies to be used in the construction or 


maintenance of the road by the United States and on personal effects 
of the construction personnel; 

“‘(D) to remit income tax on the income of persons (including cor- 
porations) resident in the United States who are employed on the con- 
struction or maintenance of the highway.” 


From time to time other projects have been undertaken, and in each case 
the terms of the agreement with respect to the Alaska highway have been 
adopted. Thus the United States, in order to procure oil from a Canadian 
field, contracted with a Canadian corporation to provide the necessary 
equipment and to purchase the total flow. Canada has an extraction tax 
on oil wells which, in final analysis, falls not upon the purchaser but upon the 
producer as a charge for the permission to extract. Nevertheless the 
Canadian Government has agreed to remit during the war royalties on oil 

*® Principles and Procedures for Local Procurement in the United Kingdom. Issued Dec. 


31, 1942, by the Commanding General, 8.0.S., U. S. Army Forces in Great Britain. 
“ State Department Press Release No. 109, Mar. 18, 1942. 
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production, and income tax on persons and corporations resident in the 
United States who are employed on the construction or maintenance of the 
project. Canadian customs duties, moreover, are not applied to packages 
sent unofficially to members of the United States Army Forces for their 
personal use. This last is a gracious and generous concession by Canada 
which goes further than the United States could ask on principle. The 
conclusion to be derived from all this experience is that the two Govern- 
ments recognize that it would be inconsistent with the fundamental prin- 
ciples of joint defense for one Government to impose a tax upon operations 
which the other is carrying on for their mutual advantage. 

The question also arose as to provincial and municipal taxation of the 
United States forces in Canada and their operations. A constitutional 
question was raised, as the British North America Act allows considerable 
autonomy to the provinces, though not so much as our states enjoy. The 
matter was settled by an exchange of diplomatic notes between the Depart- 
ment of External Affairs of Canada and our Minister to that country, dated 
August 6 and 9, 1943.4 

The Canadian note, to which our Government agreed, said: 


“In the view of the Canadian Government the United States Govern- 
ment itself cannot be effectively taxed by Provincial or municipal 
authorities.” 


The sentence quoted would seem to be an acknowledgment by the Ca- 
nadian Government of the soundness of the position taken in the present 
article that one friendly government may not be taxed by another. Having 
in mind the autonomous character of the provinces, the Dominion Govern- 
ment in its note went on: 


“Tf in any instance an attempt is made by those authorities to tax the 
United States Government either in respect of real property which it 
owns or of which it is a lessee, or in respect of license fees on motor 
vehicles owned by the United States Government, the Canadian Gov- 
ernment will intervene in the legal proceedings and request the Court to 
accord appropriate immunities. Should the Court hold, contrary to the 
expectations of the Canadian Government, that the United States Gov- 
ernment is legally liable to pay such taxes or license fees, the Canadian 
Government will, as a contribution to the general costs of the defence 
projects, reimburse the United States Government for any Provincial 
or municipal taxes levied in respect of such projects which the United 
States Government had been held liable to pay and had paid.” 


In another paragraph the note said that contractors with the United States 
are bound to pay municipal taxes and fees, but continued: 


“The Canadian Government will undertake to refund to the United 
States Government any amounts which that Government may pay to 
United States contractors in respect of this taxation. Any such pay- 


“ Both notes are printed in full in Executive Agreement Series 339, Department of State. 
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ments made by the Canadian Government will form part of its con- 
tribution to the cost of the defense projects.” 


The note further said the Canadian Government will reimburse the United 
States for license fees for motor vehicles employed on defense projects in 
Canada, and will request the provinces not to impose license fees on non- 
military drivers of trucks or poll taxes on non-military personnel normally 
resident in the United States engaged on military projects in Canada. 

The Canadian Government in the above note took a position in strict 
accord with what these writers conceive the law to be, and in some respects 
went further. Nothing could be fairer or more generous than its attitude in 
this respect. 

The conclusions deducible from the foregoing survey may be thus stated: 

In principle there should be no taxation by one nation, B, of the armed 
forces of another, A, which are within B’s borders by B’s invitation or with 
its consent, or of their arms, equipment, supplies, or operations. This is true 
because such invitation or consent implies (unless expressly denied) a waiver 
of sovereignty over such forces, and taxation is an exercise of sovereignty. 
Collection of a tax by compulsory process upon the person of a member of the 
visiting forces, his arms or equipment, or upon the military supplies or other 
property in the possession of the visiting army would be wholly inadmissible, 
because such compulsion would interfere with the performance of the duties 
to discharge which that force was permitted to enter the host country. 
Furthermore the invitation to the visiting force, or the consent to its pres- 
ence, is usually given by the host state to further its own national policy; 
and it would be illogical and contrary to its own interest to lay a burden 
upon the means whereby that policy is carried out. The principle, however, 
does not preclude a tax which is a payment for services received, nor does it 
prevent non-discriminatory taxation of individual members of the visiting 
forces in respect of their unofficial activities. In nearly all instances in 
which the taxation of visiting forces has been regulated by treaty or agree- 
ment, they have been completely exempted. In the absence of express 
agreement, it can not be said that there is a uniform and consistent body of 
authority definitely and clearly holding the visiting forces to be exempt from 
taxation by the host state; but there is considerable authority to that effect. 
For reasons set out in detail earlier in this paper and summarized in the first 
part of this paragraph, they should on principle be exempt. As a practical 
matter, for one ally to seek to enrich itself by taxing another’s soldiers or 
sailors would be destructive of that fraternal feeling which is indispensable 
to the success of allied military operations. Allies will, therefore, advance 
the great object in which they are all engaged, of winning the war, by re- 
fraining from any attempt to tax each other’s armed forces. 
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EDITORIAL COMMENT 
“THE INTERNATIONAL LAW OF THE FUTURE” 


“For the second time in a single generation most of the peoples of the 
world have become engaged in a World War. The fact offers an insistent 
challenge to the intelligence of mankind. . . . Thespirit of man cries out fora 
better way of life. . . . A special responsibility would seem to rest on the 
legal profession, and particularly on members of the legal profession who 
have had experience in international law.” 


With this thought in mind a number of Americans and Canadians actively 
interested in international law have engaged in discussions during the past 
two years on “the International Law of the Future.’’ The resulting state- 
ment ! is a significant contribution to current thinking. At a time when, in 
sO Many countries, men working in the field of international law find them- 
selves unable to speak out about the future, when some of them are languish- 
ing in prison camps and some are silenced for other reasons, when indeed so 
many periodicals devoted to international law have been forced to suspend 
publication—at such a time the appearance of this statement is an enheart- 
ening event. 

The statement is not the product of a lone scholar, working in the seclu- 
sion of his study. Some two-hundred men were engaged in the discussions, 
which were held in various centers of North America. A series of exploratory 
meetings was followed by several series of meetings devoted to successive 
drafts. Some thirty conferences were held, and sixty-two hard-working days 
were devoted tothem. That a variety of opinions was taken into account is 
evidenced by the fact that the participants included judges, lawyers, profes- 
sors, government officials and men of special international experience. One 
hundred and forty-five of the participants are named in a foreword to the 
statement, but the community of views presented is not to be taken to reflect 
the individual views of any particular person. 

Lines which might be followed in ‘‘revitalizing and strengthening inter- 
national law’? are set forth in the form of Postulates, Principles, and Pro- 
posals, each of which is explained in a comment which reviews the history of 
the past and assays the needs of the future. 


THE POSTULATES 


Under the rubric of Postulates the statement sets forth what are deemed 
to be the essentials of a legal order in a world of States. The Postulates, six 


1 The text is published in the Supplement to this number of the JourNaL, below, p. 41. 

4 The quotation is from the declaration on Fundamental Principles of International Policy, 
made by the Government of the United States of America and approved by numerous other 
Governments in 1937. See this JouRNAL, Vol. 31 (1937), p. 688. 
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in number, serve to indicate the starting points, the premises, or the assump- 
tions on which the later Principles and Proposals are based. 

The central conception is that of a Community of States, for which 
effective organization is required. International Law is the law of this 
Community of States, and its development depends upon continuous col- 
laboration by States. The conduct of each State in its relations with other 
States is subject to international law, and the sovereignty of a State is 
subject to the limitations of international law. Any failure by a State to 
carry out its obligations under international law, or any use of force or any 
threat to use force by a State in its relations with another State, is a matter 
of concern to the Community of States. The maintenance of peaceful re- 
lations between States requires orderly procedures by which international 
situations may be re-adjusted as need arises. 


THE PRINCIPLES 


The statement proposes that a declaration be promulgated to serve as the 
basis of the international law of the future, and ten Principles are presented 
as the substance of the proposed declaration. Such declarations made in the 
past have tended to emphasize the legal rights of States; these Principles 
enounce the legal duties of States living together as good neighbors in an 
organized Community of States. Some of the Principles are statements of 
existing law, but some of them would call for extensions of the present law. 

The Principles would require, first of all, that each State must keep its own 
house in order. It must carry out its obligations under international law in 
full good faith, and it cannot excuse its failure to perform this duty by in- 
voking limitations created by itself in its own constitution or laws. It must 
see that conditions do not prevail in its territory which menace international 
peace and order, and to this end it must treat its own population in a way 
which does not shock the conscience of mankind. On the other hand, 
recognition is given to the necessity of each State’s being free to live its own 
life, and hence each State must refrain from intervention in the internal 
affairs of any other State, and it must prevent the organization within its 
territory of activities calculated to foment civil strife in the territory of any 
other State. Interposition by the Community of States itself is distinguished 
from intervention by a single State. 

The Principles then affirm the duty of each State to take part in the or- 
ganization of the Community of States. It must codperate in establishing 
agencies for dealing with matters of concern to the Community, and col- 
laborate in their work. It must employ only pacific means in seeking to 
settle its disputes with other States, and when no settlement can be reached 
by other pacific means it must accept settlement by the competent agency of 
the Community of States. 

The Principles would have it declared as a legal duty of each State to 
refrain from any use of force or any threat to use force in its relations with 
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another State, except as authorized by the competent agency of the Com- 
munity of States. Though the statement recognizes that a State may use 
force to oppose an unauthorized use of force against it by another State, it 
would make this exercise of the right of self-defense subject to immediate 
reference to and approval by the Community of States. The comment offers 
the explanation that ‘‘the plea of self-defense has been greatly overworked”’ 
in the past, and that ‘‘in many cases it has been merely specious. In modern 
times the psychology of peoples has been such that every war has seemed to 
all the peoples engaged to be a war of self-defense.”’ 

As corollaries of the ban on the use of force it is proposed that each State 
have a duty to take such measures as may be prescribed by the competent 
agency of the Community of States for preventing or suppressing a use of 
force by any State, and to conform to limitations prescribed by such an 
agency with respect to the size and type of its armaments. 

Finally the statement affirms a duty of each State to refrain from entering 
into treaties inconsistent with its duties under general international law. 


THE PROPOSALS 


To implement the suggested declaration as to the duties of States the 
statement presents twenty-three Proposals which might be followed for an 
effective organization of the Community of States. The Proposals are not 
in the form of a draft of treaty provisions. They forecast not the solutions 
to be given to the various problems but the agencies and methods and pro- 


cedures by which solutions are to be sought. 

Sixteen Proposals are made concerning the organization of the Community 
of States on a universal basis and it is suggested that no provision should be 
made for the expulsion or withdrawal of any State. The organization of 
the Community of States would thus be coéxtensive with the applicability of 
international law. It is assumed that at the conclusion of the present war 
the lodgment of power will be such that the States which desire an effective 
organization will have the dominant voice, and that other States will be will- 
ing, or will feel themselves constrained, to follow the lead. Regional or- 
ganizations would be possible within the general framework. 

A General Assembly is proposed, in which all States should be entitled to 
representation, and the decisions of which might as a general rule be taken by 
majority vote. Alongside the General Assembly would be a smaller body or 
Executive Council, for representation in which States would be chosen with 
reference to the importance of their roles in international affairs, and for the 
decisions of which unanimity would generally be required. Broad powers 
are suggested for the two bodies with respect to the maintenance of peace, 
including power to make provisions for preventing or suppressing the use of 
force, and power to modify general rules of international law. Subject to 
their direction, also, special agencies are suggested for promoting coopera- 
tion in various fields. The continuance of various existing organizations is 
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proposed, particularly the Permanent Court of International Justice, the 
Permanent Court of Arbitration, the International Labor Organization, the 
Universal Postal Union and the International Telecommunication Union. 
Various of these bodies would be served by a General Secretariat. The 
comment reviews as to each function the experience of the League of Nations, 
the Union of American States, and other bodies, and numerous departures 
are suggested to take advantage of the teachings of that experience. 

Two Proposals are devoted to the settlement of international disputes, 
obligatory jurisdiction over all legal disputes being proposed for the Perma- 
nent Court of International Justice, and power to take cognizance of and 
decide any dispute not pending before the Court being proposed for the 
Executive Council. 

Five Proposals deal with treaties and peaceful change, limited powers be- 
ing proposed for the General Assembly, the Executive Council, and the 
the Permanent Court of International Justice. Finally, it is suggested that 
it should be possible to amend the international instrument creating the 
organization of the Community of States without the necessity of unanimity. 


The result of thorough investigation and prolonged discussion, the state- 
ment merits careful consideration by those who will be the architects of the 
“general international organization’’ forecast by the Moscow Declaration 
of October 30, 1943. No more important unofficial contribution to thought 


upon the subject has been made in any country in recent years. 
ManteEy O. Hupson 


RESERVED INTERNATIONAL RIGHTS 


The basic rights of the independence and sovereignty of nations naturally 
imply corresponding obligations. These obligations are due not only from 
one nation to another but from all toeach. Such rights do not depend solely 
on the power of any nation to protect itself. There exists a collective com- 
munity interest that forbids either national self-help or intervention by one 
nation in the affairs of another. 

This collective interest implies a supreme law which, in spite of the lack of 
effective sanctions, has its own justification and validity. It amounts vir- 
tually to a reserved right which no nation may exercise by itself alone. 

No nation is free to do as it pleases either within or without its own bor- 
ders. Violation of the rights of individuals or of states may vitally affect the 
interests of all nations. A kind of constitutional international law is gradu- 
ally emerging that defines the rights and obligations of each and every na- 
tion. Ifanation demands respect for its basic rights it is obligated to respect 
certain reserved rights vested in the international community. 

The main principle involved in the protection of the collective interests of 
nations may be formulated somewhat as follows. The international commu- 
nity reserves to itself the protection of rights essential to the safety and the welfare 
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of all. The independence and sovereignty of nations is limited by, and is sub- 
ordinate to, the general interest of the international community. This general 
international reserved right includes the following: 

I. International Security. The present war has become a war in defence 
of collective security. When it is successfully ended permanent guarantees 
must be established by the victorious nations, with the adherence of any 
other nations prepared to assume their international obligations. How this 
shall be achieved remains an unsolved problem calling for the highest kind of 
statesmanship. 

II. The Collective Welfare of Nations. This includes such matters as 
public health, essential raw materials, the migration of individuals—namely 
the unemployed, stateless persons, and criminals,—standards of labor, and 
relief work. These and other cognate matters are gradually receiving 
recognition as of collective interest and concern. The Atlantic Charter is 
evidence of this fact. 

III. Freedom of the Seas. The slave trade and piracy have already been 
recognized as subject to international action. The use of strategic bases, 
straits, canals, and other inland waterways will become of increasing im- 
portance to the whole international community. 

IV. Freedom of the Air. There is general recognition of the fact that in- 
ternational aviation, when peace is established, must not be left to the ar- 
bitrary control of separate nations. It has become in a spectacular way a 
collective interest which concerns international security as well as the peace- 
ful intercourse of peoples. 

This general principle of reserved international rights finds especial sig- 
nificance when applied to the so-called right of “‘self-determination” of 
peoples. The slogan, which finds too easy acceptance, that ‘‘no people are 
fit to govern another people,” when critically analyzed, is seen to be super- 
ficial, false, and even dangerous in its implications. It has been unjustly 
used to disparage the achievements of such colonial nations as Great Britain, 
The Netherlands, and France, not forgetting that the United States also has 
its colonial responsibilities. The term ‘‘imperialism’’ has come to have a 
loose and unfair connotation of ruthless exploitation and tyranny that is un- 
warranted by the facts. Whatever the abuses of “‘imperialism’’ may have 
been in remote times, it may fairly be claimed that colonial administrations, 
with rare exceptions, have rendered immeasurable service to the subject 
peoples and to civilization in general. The proud assertion that the British 
Empire has been ‘‘the greatest school for self-government ever created” is 
well founded. Witness the experiences of the American Colonies, and the 
British Dominions, not excluding India, whose vaunted “national self- 
consciousness”’ has emerged under British tutelage. 

The sweeping assumption that all peoples are fit to govern themselves and 
to control their territories and resources in an exclusive manner is based on 
an inadequate understanding of the great problem of colonial administration. 
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To imply that the more advanced and privileged peoples have no obligations 
towards the backward peoples of Africa, the Pacific Islands, Malaya, and 
India, is as unrealistic as it is cynical. 

The principle of a general reserved international right has special sig- 
nificance with respect to strategic territories and resources. The possession 
of such lands and raw materials is now being recognized as a collective trust, 
not only for the peoples immediately concerned, but for the entire world 
community. The exploitation of dependencies, without due regard for the 
needs and interests of other nations, is rightly to be condemned. There 
exists the superior claim of international welfare and security. The doctrine 
of international trusteeship, whether of colonies, mandates, or of national 
domains, is gradually becoming recognized. 

Any strategic base for trade, aviation, military or naval use, is to be held 
subject to the needs of the whole family of nations. No selfish, exclusive 
claims may be permitted to endanger the rightful interests of other nations. 
The Republic of Colombia never had the sole right to control the natural 
international highway across the Isthmus of Panama. Nor had the United 
States the right to claim that the Panama Canal should be for its own exclu- 
sive use. The Hay-Paundefort Treaty of 1901 was an eloquent tribute to 
this reserved international right. So likewise the Suez Canal belongs neither 
to Egypt nor to Great Britain; it is an international highway. 

Hawaii, Hong Kong, Singapore, Gibraltar, and other strategic bases, are 
all outposts for the service and the defence of all peoples. Australia and 
New Zealand have discovered in the course of the present war that their own 
security is directly involved in the fate of India. Such bases will have im- 
mense significance in plans for postwar organization and security. 

The doctrine of reserved international rights need not imply the violation 
of any of the basic rights of nations. On the contrary, as in the case of the 
American Constitution, it should prove to be the supreme guarantee of all 
liberties, whether national or individual. While various races are emerging 
from barbarism and feudalism, the community of nations must exercise a 
collective responsibility for the welfare and safety of all. In some instances 
this responsibility may have to be assumed by certain of the older nations, 
such as Great Britain, The Netherlands, France, Belgium, Portugal, and the 
United States, acting in behalf of the community of nations for the good of 
all. 

The clear recognition of the principle of reserved international rights 
should help greatly to clarify the thinking of critics of colonial administra- 
tion. Failure to do so can only lead to confused counsels and unwise deci- 
sions. It is a principle deserving much more serious consideration than it 
has heretofore received. The publicists would do well to lay less stress on 
the basic rights of nations and to emphasize the reserved international rights. 

PxHILip MarsHALL BROWN 
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LOOKING BACK ON WAR 


War is not a new status. The laws of war have often been strained in 
times of earlier hostilities. Ayala, in 1581, said, ‘‘ For no matter how careful 
we wish to be no more can laws without arms than arms without laws and 
discipline protect a state however flourishing.’”’ Gentilis, a few years later, 
in 1588, gave an accepted definition of war as ‘‘a properly conducted contest 
of armed public forces.’””’ Almost a hundred years later Vattel, whose ideas 
widely influenced early American thought, stated, ‘‘War is a condition in 
which a state pursues its rights by force.’”’ Dr. Lieber, who, in 1863, drafted 
the Instructions for the Government of the Armies of the United States in the 
Field, a code which has formed the basis for many subsequent regulations, 
wrote: ‘‘ Public war is a state of armed hostility between sovereign nations 
or governments. Itisalaw and requisite of civilized existence that men live 
in political, continuous societies, forming organized units, called states or 
nations, whose constituents bear, enjoy, and suffer, advance and retrograde, 
together, in peace and in war.’”’ The military object of war was to secure 
the submission of the enemy with the least possible loss of life and property, 
and the limit of justifiable action was determined by commensurate military 
advantage. 

G. G. W. 


FLAWS IN POST-WAR PEACE PLANS 


The Connally Resolution, the Moscow Declaration,'! and private resolu- 


tions like that of the Committee on International Law of the New York State 
Bar Association ? envision the prospective peace as a new status quo to be 
enforced upon recalcitrant nations by an “international authority” “main- 
tained”’ by “free and sovereign nations,’’ or ‘‘a general international organi- 
zation based on the principle of the sovereign equality of all peace-loving 
states . . . for the maintenance of international peace and security.” It 
thus seems likely that the punitive theory of ‘‘ peace enforcement”’ will again 
be tried, as against the more profound effort to deal with war as a dis- 
ease having causes and symptoms which must be treated with psycho- 
logical understanding by a concert of nations looking not for “criminal” 
nations but for that physical distress which evokes demands for change. It 
seems rather a pity that the failures of the “hue and cry”’ theory, palpable 
since 1919, and, as we shall try to show, inevitable, invite not discouragement 
but repetiton. The Carthaginian peace contemplated by the London Econo- 
mist will require much force to maintain it, but this ought not to be confused 
with a real peace, or with useful international codperation, or with an inter- 
national organization of any kind.* Before the consequences of coercion as 

1 This JourNAL, Vol. 38, Supplement, pp. 2-3. 

* Report, January 21 and 22, 1944. 

*See London Economist, March 2, 1944, as quoted in New York Times, March 3, 1944, 
p. 2, and War Secretary Grigg’s statement on enforcing peace, ibid. Cf. W. D. Herridge 
(former Canadian Minister to the United States), Which Kind of Revolution?, Boston, 1943, P- 
23: “Versailles was not a treaty of peace but a declaration of war.”’ 
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an instrument of international policy are recognized universally, further 
damage will have been done to international relations and domestic well- 
being. 

The sources of the errors which have produced this punitive theory of in- 
ternational relations are not difficult to trace. The first is the assumption 
that international law is like municipal law, that its weakness lies in its lack 
of enforcement, and that if we could only devise some agency to enforce it, 
we should not only strengthen law but achieve peace. The New York Bar 
Association Committee in its Report says: 


The law of nations has been largely primitive law in the sense that it 
has had no sufficient force of the community of nations behind it. Such 
force must be provided if international law is to effectively govern the 
relations of the nations between themselves. This is now promised by 
the action of these great nations . . . [p. 4] 

. . . That a permanent organization of the nations be established for 
the purpose of maintaining peace by legal sanctions and the suppres- 
sion of aggressive war. . . . [p. 7] 


The kind of peace to be made seems not, if the Committee’s Report is a 
criterion, to have any bearing on the necessity or effectiveness of enforcement, 
although that point is crucial. 

It is a fundamental error to assume that international law is primitive 
because it lacks force and that an enforcing agency would cure the ills inci- 
dent to international relations. It cannot be too often stressed that concep- 
tions of municipal law can never be applied to international law because the 
subject matter, individuals on the one hand and sovereign nations on the 
other, differ fundamentally. Hence the societal form of association and the 
applicability and utility of coercion, must also differ. Individuals can be 
coerced by a centralized superior and, in spite of occasional revolutions, can 
not legally or usually physically resist societal agents. Sovereign nations 
can not have, or be coerced by, any centralized superior because they are 
legally equal, and no nation, as Story said, is the custos morum or the police- 
man of the others. Any law that prevails among equals cannot be decreed 
orenforced by asuperior and must be of a type quite different from that which 
prevails within the State.6 The two are law on different levels, which fact 
induced Austin to call international law international morality. That was 
a recognition of their essential difference. If there were a superior, it would 
not be international law; and so long as states are legally equal, as the recent 
resolutions admit, there can be no superior authority. Force behind an in- 
ternational organization, independent of that of particular states, is unthink- 
able so long as the members are sovereign states,* and would soon prove fatal 
to the organization. It must derive its prestige from different methods— 


‘ United States v. La Jeune Eugenie, Cir. Ct., 2 Mason 409 (1822). 
; ‘Edwin Borchard, “The Relation Between ‘State’ and ‘Law’” (1926-27), 36 Yale L. J. 
67, 1086. 

*Cf. Charles Seymour, “Versailles in Perspective” (Oct. 1943), 19 Va. Q. Rev. 481, 497. 
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consultative, deliberative, recommendatory, peaceful. The men who 
founded this nation seemed to have a clear grasp of that elementary human 
fact in discussing the suggested enforcement of the federal Constitution on the 
states.’ 

International law through the ages made its appeal not by force but by 
persuasion and application in practice. <A force system among independent 
entities is of necessity a coalition war system. Its mere existence forecloses 
security and proves the absence of security. The difficulties of influencing 
sovereign nations to observe moderation and rules are great enough without 
introducing an incongruous factor like ‘‘enforcement,’’ which is out of place 
among sovereign nations. Aside from promoting fear, distrust, armament, 
it will operate centrifugally to drive the nations apart. That is already 
happening, in spite of financial dependence, in the field of war criminals, 
invalidation of property transfers, and United States relations with South 
America. The international legal system is primitive not because it lacks 
force but because it deals with sovereign states, among whom law can have 
only a limited application. It ratifies and legalizes the results of war, mak- 
ing the results of force the rule of law. International law is to be found in 
approved practice or voluntary treaty assent, which has only a slight coun- 
terpart in municipal law. But the attempt to over-legalize politics can never 
be successful; it may break down the limited control now exerted by interna- 
tional law. The Anglo-American lawyer seems unable to conceive of a 
collection of rules as constituting “law” unless there is a state or enforcer 
behind it; continental jurists have no such difficulty. International law is 
one of those disciplines whose rules are normative not punitive,® applied in 
practice, not enforced or enforcible by coercion. 

The philosophy of identifying the preservation of peace with the main- 
tenance of the status quo and then hounding the non-conformist has, however, 
consequences which are equally disastrous. A good physician attempts first 
to establish the nature of his patient, his constitution, his allergies, his habits, 
his weaknesses. The physician’s therapeutics will be fashioned to harmonize 
with the natural tendencies of the patient. But by prescribing the use or 
threat of force against a nation that finds the status quo intolerable, the in- 
ternational physicians are going against the grain. Independent national 
entities do not naturally have the same political objectives, internal or ex- 
ternal, and are likely to drift into a balance of power—where there is political 
interest—and not unity. Coercion or its threat promotes disunity. Sucha 
device as compulsion to observe a status quo—whether called ‘‘peace”’ or 
“international law ’’—while politically comprehensible, has as a conciliator or 
pacifier no roots in legal experience, and, if employed against a nation in 


7 Coercion of States: In Federal Unions, by Harrop Freeman and Theodore Paullin, Phila- 
delphia, 1943; to be followed by a study of coercion in international organizations, by Mr. 
Freeman. 

8 “The Relation Between ‘State’ and ‘Law’”’ (1926-27), 36 Yale L. J. 1, 757, 1039. 
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possession of arms or capable of resisting, is likely to have unhappy results. 
International relations are of a type which cannot be mechanized or coerced. 
Especially is this so if peace treaties are drawn, like many European treaties, 
not to reflect prevailing political trends, heal wounds and restore the lost 
equilibrium, but to impose conditions that are unnatural. In an industrial 
age they tend to produce social diseases, peculiarly cancerous in their viru- 
lence. The resulting epidemic may infect victor and vanquished alike. 
Hence a study of history and psychology is a more important asset than a 
knowledge of law or political mechanics. It is perhaps trite to remark that 
the coming peace treaties will be vital to the survival of western civilization. 
The emphasis on enforcement gives it a misplaced role in the drama. 

But the philosophy of identifying peace with the status quo has other re- 
sults. It is responsible for muddying intellectual clarity ° and the thread of 
history. To it we owe such chameleonic conceptions as the opprobrious 
epithet ‘aggressor,’ of uncertain meaning, but applied selectively to those 
particular disturbers of the status quo whom the dominant states happen to 
dislike.1° It is responsible for the conception that by remaining out of wars, 
when the dominant states are in, the neutral is in some way guilty of im- 
morality. It thus promotes the spread of wars. The veneration of the 
status quo, backed by coercion, motivates the practice of intervention, now 
common to many nations, in spite of the lip-service occasionally paid to non- 
intervention." It is responsible for the doctrine of non-recognition of politi- 
cal facts, however inexorable, if unwelcome to the ruling nation, thus afford- 


ing a new means of intervention, with its incentive to war. It is responsible 


* Thomas Baty correctly makes “‘certainty”’ one of the four canons of international law. 
(Baty, Canons of International Law, London, 1930.) Of “certainty” he says (pp. 27-28): 


And the rule must be certain. To cast doubt or questioning on an established rule of 
International Law is to go far to destroy it. Deriving its force from the common belief 
of a multitude of heterogeneous elements, the Law of Nations contains an element of 
weakness, due to the fact that this common belief is exceedingly difficult to create and 
to prove. International Law cannot bear novel theories and subtle questionings. 
Harmless as these may be in the sphere of municipal law, where they dash their waves 
with a pleasing splash against the solid rocks of daily practice, they are infinitely mis- 
chievous in the realm of International Law, where intercourse is sparse and rudimentary, 
and where the common understanding, so painfully created and established, rests to a 
great extent on accepted theories. All the efforts of the jurist ought to be devoted to 
reinforcing this basis of understanding, as the engineer reinforces a dyke against the 
sea. To wreck it is to bring chaos in again. It is the inevitable tendency of the aca- 
demic mind to seek credit by advancing spectacular innovations. When we are dealing 
with the Law of Nations, such a course is fatal. It does not introduce, as in other 
sciences, a pleasantly piquant corrective to established notions ;—in so far as it is effec- 
tive, it destroys the subject-matter of the science which it pretends to advance. 


° The anti-legal nature of the new conceptions has been discussed in an editorial in this 
Journat, ‘‘ War, Neutrality and Non-Belligerency,” Vol. 35, p. 618 (Oct. 1941). 

Assistant Secretary of State A. A. Berle in address, November 23, 1943, printed in the 
Department of State Bulletin, November 27, 1943, pp. 384-388: “Nor have we any intention 
to scrap the well-settled policy of non-intervention in the affairs of other states. The policy 
of non-intervention in other people’s affairs is and must be the first principle of sound doc- 
trine. Unless this is the settled practice of nations, there may be no principle of sovereign 
equality among peace-loving states and probably no permanent peace at all.”’ 
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for the doctrine of sanctions, designed to bend nations to the will of the ruling 
group and carrying behind it a whole flood of evils, a device never heretofore 
dreamed of by statesmen really believing in peace. It is responsible for that 
rigidity and inflexibility of diplomacy, spiced by invective, which regards 
every proposal to alter the status quo as prima facie intolerable, though there 
is no exit in peaceful change."* That inflexibility is likely to be associated 
with self-righteousness, calculated to evoke both desperation and desperate 
men. As an incident to discountenancing neutrality—which over the cen- 
turies had demonstrated its utility—it introduced into the language such am- 
biguous conceptions as ‘‘non-belligerency,’’ which seems to justify violations 
of neutrality (7.e., law) while purporting to escape the risks of war and legal 
liability. Thus, the confusion of peace with war, which at least the tradi- 
tional law had sought to distinguish clearly, is now accompanied by a whole 
conglomeration of ambiguities, like ‘international police force,” ‘just war,” 
““concern”’—the jargon of “‘collective security ’’—which have made political 
life very uncertain and hardly encourage hope of a profitable codperation, an 
end much to be desired. 

By possibly broadening the gap between the so-called ‘‘haves’’ and the 
“‘have-nots,’”’ by subjecting the small states to an ever greater degree of de- 
pendence on the large, by depreciating the legal rights of the small states," 
statesmen have brought power complications into the international structure 
without promoting any corresponding hope of tranquillity. The equality of 
states, on which the small states pitifully insist, has been gravely impaired by 
the new doctrinal fashions.“ By concentrating power in the hands of three 
dominant nations, a step perhaps leading to regional leadership, they may 
have made any wider international organization difficult. Thus, the cen- 
tralized agency whose supposed impartial decisions are to be ‘‘enforced”’ by 
the theoretical community, is in fact replaced by the few ruling states whose 
decisions are to be “‘enforced” by themselves upon the others. The whole 
conception of “enforcing peace,”’ whether in its pristine theoretical purity or 
in its practical corruption, is at war with the fundamental facts of interna- 
tional life and with the theory of international law and relations. 

Mr. Henry Fraser, a distinguished member of the Syracuse bar and long a 
member of this Society, has demonstrated his acumen and understanding by 


* 12 Cf. the remarks of Sir Eyre Crowe in his famous memorandum of January 1, 1907, Gooch 


and Temperley, British Documents on the Origins of the War, 1898-1914, Vol. III, p. 397 at 
417: “Further, it would be neither just nor politic to ignore the claims to a healthy expansion 
which a vigorous and growing country . . . has a natural right to assert in the field of 
legitimate endeavour. The frank recognition of this right has never been grudged or refused 
by England to any foreign country.” 

18 Arnold Wolfers, “In Defense of the Small Countries,” Yale Review, Vol. 33, pp. 201-220. 

“Cf, Baty, International Law, New York, 1909, p. 18: ‘Consequently, to restrict the 
equality of states to such ‘legal’ rights as the major states in the exercise of their supposed 
‘political’ rights may think fit to concede, is to abolish the equality of sovereignty which at 
present subsists, and virtually to abolish the sovereignty of small states altogether.” 

18 Cf. Sumner Welles in New York Herald-Tribune, December 1, 1943. 
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dissenting as follows from the ‘‘enforcement”’ provisions of the resolution of 
the Committee on International Law of the New York State Bar Association: 

‘2. The report and resolution rest upon acceptance of the argument 
that respect for international law must be compelled by force. But it 
has not yet been demonstrated how the use of force against a nation 
which does not agree as to the content or application of the law will 
contribute either to respect for law or to maintenance of peace. 

“3. Nor has it been demonstrated how aggression is to be defined, or 
how the international force is to be applied when there is dissent among 
the nations which are members of the organization. 

“4. Nor has it been demonstrated how the creation of what would 
be a Roman ‘peace’ can be made compatible with national sovereignty 
and independence. 

“5. Nor has anyone ventured to say what attitude the United States 
should take if outvoted in the international organization and if con- 
fronted with the application of force against it. 

“In conclusion, may I urge that respect for international law does 
not necessarily call for international sanctions up to war itself. The 
opposite result might frequently follow the use of force. Before turning 
to premature schemes of world organization based upon brute force, I 
would humbly suggest that we cease from the search for bad nations 
and reflect that perhaps more could be accomplished by genuine and 
patient efforts to ameliorate the economic, social, and psychological 
conditions leading to strife among the nations. Some bona fide efforts 
in these directions, after peace has been restored, might, I submit, 
contribute much to guaranteeing the continuance of peace.” 

The one chance of climbing out of the feckless rut unintentionally envi- 
sioned by the resolutions under discussion, it is submitted, is to make a 
workable and viable peace, economic and political, and 

(1) to eschew as incompatible the use or threat of force by any interna- 
tional organization to be established, thus avoiding the sanctification of the 
status quo, and so help and not hinder the growth of fruitful coéperation; 

(2) to confine attention to those economic problems, like food, oil and 
other raw materials, transport, communications, trade barriers, currency 
stabilization, credits, and loans and investments, which lie close to the na- 
tional lifeline; subjects which, because of the natural community of interest 
in such matters among all nations, will disclose the capacity of the latter to 
codperate for constructive purposes; 

(3) to postpone the question of any larger political organization until eco- 
nomic codperation is established, when nations are more likely to seek it 
instead of having it imposed; 

(4) to stop chasing the presently unachievable rainbow of “collective 
security,’’—with its incidental paraphernalia—a process which has produced 
an unprecedented assault on international law and helped to make interna- 
tional relations well-nigh hopeless. Self-interest can be relied on to induce 
hesitation in embarking upon the suicidal recourse to war, if tolerable alter- 
natives are available. No greater guaranty is now possible. 

Epwin BorcHARD 


16 Report, pp. 8-9. 
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NOTICE OF PROPOSED AMENDMENT TO THE CONSTITUTION OF THE AMERICAN 
SOCIETY OF INTERNATIONAL LAW 

The following amendment, proposed by the Executive Council will be 
offered for adoption at the annual meeting of the Society to be held at Wash- 
ington, D. C., in the Carlton Hotel, on April 28-29, 1944. f 

In view of the reduced rate of income now received from life membership 
fees, the Executive Council proposes that Article III, Paragraph 2, of the 
Constitution be amended by striking out the words “one hundred dollars” 
and substituting the words “‘two hundred dollars”’ so that this paragraph, as 
amended, would read: 


“‘Life Members. Upon payment of two hundred dollars any person 
eligible for annual membership may be elected by the Executive Council 
a life member and shall be entitled to all the privileges of annual mem- 
bers.” 

JAMES OLIVER Murpocxk, 
Secretary 


LONDON INTERNATIONAL LAW CONFERENCE, 1943 * 


From 10 to 12 July, 1943, an International Law Conference was convened 
in the rooms of the Royal Society, Burlington House, Piccadilly, London, by 
a small Preparatory Committee to discuss and, after full consideration to 
express an opinion on, certain legal aspects of war and warlike operations, its 
prohibition and replacement by a friendly settlement of international dis- 
putes including peaceful change, and, in connection therewith, a legal system 
of recognition of governments in recognised countries. 

The invitations to the Conference were restricted to lawyers who had made 
a special study of public international law, in order to express to the various 
governments now present in Great Britain the desirability of making a 
decisive break with the past and to mark the possibility of achieving a 
successful organization of mankind in peaceful intercourse. 

For that purpose four subjects were chosen for discussion. Well-known 
international jurists had undertaken to act as Rapporteurs by setting out ina 
written report the salient points regarding the subjects with which each of 
them was dealing. Thereunto a questionnaire was annexed to be discussed 
with a small Committee of experts, who afterwards issued an amended report 
to be considered by the members of the Conference in full session. 

The Conference was opened on Saturday morning, 10 July, 1943, by its 


t See announcement of program below, p. 338. 

* A brief note was published concerning this meeting in the Journat for 1943 (Vol. 
XXXVII, p. 669). It is understood that the full report of the proceedings of the Confer- 
ence will be published in the Summer at which time publication of the British Year Book 
of International Law is also expected to be resumed.—Eb. 
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President, Sir Cecil J. B. Hurst, G.C.M.G., KX.C.B., K.C.; Professor Henri 
Rolin, Professor of Law in Brussels University, was elected Vice-President, 
and Dr. W. R. Bisschop Hon. General Secretary. 

In opening the Conference the President, in a very impressive appeal, 
emphasised the need for a revival of international law and its development 
in the present circumstances, and paid a tribute to the memory of the late 

yeneral Sikorski, Nicolas Politis, James Brown Scott, and M. Rostworowski. 

The first subject on the agenda was the question ‘‘ How far can belligerent 
occupation create a valid title of acquisition of rights transferable outside the 
occupied country and that of the occupant.” Professor A. Raestad of 
Norway acted as rapporteur. 

This question is of special practical importance in face of the enormous 
scale upon which systematic looting in occupied countries has taken place by 
the Nazi occupants during the present war. The Rapporteur pointed out 
that this question should be viewed from the standpoint of international law, 
in order successfully to defeat the numerous machinations whereby the Axis 
Powers have used the circumstances in which the chances of war have placed 
them to base their predatory title on the national laws of the occupied coun- 
tries. Only along the lines recognised by international law can such viola- 
tions of customary rules be defeated. 

The problem has to be envisaged of how third parties who have obtained a 
title should be dealt with, especially in the case of bona fide acquisitions, and 
how the Courts in neutral countries should approach the appeal made to 
them for the restoration of transferred property. 

After a lively debate on Saturday morning, 10 July, and subsequent con- 
sideration by a Drafting Committee, the following resolutions and recom- 
mendations were adopted by the Conference in plenary sitting on Monday, 
12 July, 1943. 


RESOLUTIONS 


1. The rules governing the validity in third countries of the acts of bel- 
ligerent occupants and of transfers of, or dealings with, property, rights and 
interests of any description whatsoever derived from such acts, are rules 
of international law the non-observation of which entails international 
responsibility. 

Nore: In courts of third States cases may be decided according to a 
variety of legal considerations, but the result must be in harmony with the 
rules of international law, the main contents of which are set out below. The 
Conference has not discussed the conditions under which a third State that 
does not give effect to the said rules is liable to pay damages to the injured 
party and/or his State. 

2. The occupant does not succeed, even provisionally, to the status or 
rights of the sovereign whom he displaces. The occupant has at most, under 
international law, only limited rights of jurisdiction and administration; acts 
in excess of these limited rights are null and void in law and are not entitled 
to legal recognition in any country. 

Note: The conference has not discussed to what extent the powers in 
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international law of the Axis occupants are even more limited owing to the 
fact that the invasion which led up to occupation constituted a breach of the 
obligations of the invading Axis powers in international law, nor to what 
extent the illegal inception of the occupation may be an independent source 
of invalidity of titles derived from the acts of the occupant. 

3. The rights of the occupant do not include any right to dispose of prop- 
erty, rights or interests for purposes other than the maintenance of public 
order and safety in the occupied territory. In particular, the occupant is 
not, in international law, vested with any power to transfer a title which will 
be valid outside that territory to any property, rights or interests which he 
purports to acquire or create or dispose of; this applies whether such prop- 
erty, rights or interests are those of the State or of private persons or bodies. 
This status of the occupant is not changed by the fact that he annexes by 
unilateral action the territory occupied by him. 

4. The civil administration established in a country subject to belligerent 
occupation has no status in international law. Any rule of international law 
establishing the invalidity of transfers of, or dealings with, property, rights 
and interests effected by the occupant applies also to similar transfers and 
dealings carried out by any associate or agent of the occupant acting for him 
or in his interest. 

5. Securities issued or engagements undertaken under the occupant’s 
direction by the central administrative or other public bodies, such as note- 
issuing banks, municipalities, etc., cannot be made the basis of claims by 
parties in third countries. It will be for the lawful government after the 
restoration of its authority to decide what, if any, exceptions shall be made 
to this principle. 

Securities and engagements of any corporate body which the occupant has 
purported to constitute, or of any corporate body, which he has authorized 
or compelled to act in violation or circumvention of its constitution, as estab- 
lished under the laws in force before the occupation, are null and void. 

Any person or corporate body having issued securities or entered into 
engagements for purpose contrary to the law in force before the invasion, or 
solely in the interest of the occupant, may repudiate them after the termina- 
tion of the occupation by authority of the lawful government. 

6. Without prejudice to the foregoing rules, rightful ownership remains in 
the person who has been dispossessed of anything by outright confiscation or 
by any device resulting from political pressure by the occupant; the title of 
a party in a third country derived from the occupant or from his associates or 
agents is invalid. 

7. A person who acquires, even in good faith, any property, rights or in- 
terests which are or have been situated in occupied territory or are the 
property of nationals of that country will if his acquisition of them is derived 
directly or indirectly from acts of the occupant or his associates or agents not 
acquire an internationally valid title thereto as against the true owner unless 
such a title is valid by the law of the occupied country as applied by the 
reconstituted authorities after the liberation of the country. 

8. It will be for the lawful government to take steps, whether legislative or 
administrative in character, in order to restore any property or status wrong- 
fully disposed of or altered by the occupant or his associates or agents; if 
taken within a reasonable time after the cessation of the occupation such 
measures are not to be deemed penal or confiscatory. 
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RECOMMENDATIONS 


I. In countries allied with the occupying Axis Power or with any of its 
allies the validity or invalidity of titles acquired out of an occupied country 
during the occupation should be governed by the same rules as those imposed 
upon the Axis Power occupying that country. 

II. The attention of the governments of the occupied countries is drawn to 
the desirability of arranging for the speedy and smooth settlement between 
their respective countries of claims arising out of the methods of dispossession 
which have been practised by the Axis Powers. In this connection, the 
setting up in each country of appropriate bodies working under an agreed set 
of rules and the constitution of arbitral tribunals might be considered. 

III. The governments of occupied countries should, as soon as possible 
after the liberation, notify through the proper channels to interested parties 
in third countries a list of such creations or modifications of corporate bodies 
as have taken place during the occupation in violation or circumvention of 
existing laws and are not recognised in law, entailing the nullity of securities 
issued or engagements undertaken by such bodies. 


The second paper which was debated concerned a subject even more 
subtle in character. How far would it be possible by legal means to base 
the recognition of new, unconstitutionally established, governments on 
internationally agreed conditions? Should it remain possible for any politi- 
cal faction to obtain superiority of power in order to exercise such power in 
international relations? 

The Rapporteur, Professor Henri Rolin, had carefully considered in his 
report the desirability of differentiation between a de facto and a de jure 
recognition of a new government in any state. In his opinion de facto 
recognition might be given by single states, but, if any new government was 
desirous of a de jure recognition by all states it should, after having obtained 
recognition by some states, apply to some international authority whose 
decision would have a binding effect. 

There was some objection to such a differentiation, which seemed some- 
what artificial. 

It was argued during the debate that recognition of new governments 
should be effected by the other countries collectively, either through the 
Permanent Court of International Justice or an international council and 
that all states should be bound by such recognition. Others—and with 
them the Rapporteur—were of opinion that, although such common action 
would be the ultimate aim, for the present the nations should proceed warily 
and try to obtain what seemed to be within their grasp in order that this 
might lead to collective action in the future. 

In that sense the following rules had been drawn up which were ultimately 
accepted by the Conference in plenary sitting on Monday, 12 July, 1943. 


Wuerzas the recognition or non-recognition of new governments by other 
governments, each acting freely, on its own account, and often moved by 
considerations of national policy, has been in the past a cause of considerable 
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confusion and abuse; Whereas the United Nations have declared in point 3 
of the Atlantic Charter their intention to respect the right of all peoples to 
choose the form of their government; WHEREAS it is highly desirable that, 
when laying the foundations of the new post-war international organization, 
the United Nations should take steps for the adoption of the appropriate 
improvements of existing international law and practice with regard to 
recognition. 

The Conference of International Law recommends that the United Na- 
tions and others should express their agreement to the following rules, viz: 

1. Recognition of new governments, i.e. of governments having acceded 
to power in violation of existing national law, shall not be determined on any 
consideration other than the effectiveness, stability and nature of the power 
exercised by the government, seeking recognition, it being understood that 
this does not interfere with the right of any government of break-off diplo- 
matic relations with the recognised government, or to defer the resumption 
of diplomatic relations for political reasons. 

2. A new government which is in effective control of the administrative 
machinery of the State and is not put into power by or dependent upon a 
foreign government may be provisionally recognised as a de facto government 
if it is found desirable for the protection of the interests of other States or of 
their nationals or for serving the needs of international co-operation. 

3. De jure recognition should be granted to new governments whose au- 
thority is not only effective, independent, and apparently stable, but has been 
acquired with the general acquiescence of the people or has been confirmed 
by them in the appropriate way, which in countries of modern civilization 
implies in normal circumstances a free election or vote by the people or their 
representatives. 

4. Provisional recognition of a new government as a de facto government 
shall give it only the right to appoint representatives (but not envoys, such as 
ambassadors or ministers), and the right to conclude agreements or sign acts 
before judicial or other international organs for the temporary settlements of 
current affairs, subject to ratification by a later de jure government. 

5. A new government to which recognition de jure has been granted by a 
certain number of governments shall be allowed to apply for general recogni- 
tion before an international authority having competence for that purpose, 
such decision to be binding on all States. 

6. Any government which is of opinion that another government has no 
longer the qualifications required for the legal representations of a country 11 
international relations may apply for withdrawal of its recognition to the 
international authority competent for this matter, such decision to be bind- 
ing on all States. 


The third item on the agenda regarded the existence, basis, scope, and 
consequences of the prohibition of war in international law. Professor 
James L. Brierly of Oxford University, as Rapporteur, laid stress upon the 
illegality of unprovoked use of armed force without having exhausted the 
possibilities of submitting any interstate dispute to some form of interna- 
tional consideration. In that sense the difference between the legal and 
illegal use of armed force depends upon a procedural test and can only be 
made good by a system of international order designed to ensure that pre- 
ponderant force be available to enforce the law. 

For that purpose Professor Brierly was of the opinion that the resources 
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of the various nations and their willingness to honour the obligations placed 
upon them should be taken into consideration, so that any system of collec- 
tive security should both deserve and inspire confidence. 

As the interests of the various states were subject to circumstances of 
geographical or other conditions these circumstances should be taken into con- 
sideration when imposing duties upon them. The various covenants binding 
states should not be uniform but graded so as to correspond as accurately as 
possible to the interests of each state in the threat to peace. In that sense 
he advocated the creation of regional security organisations within a uni- 
versal or more comprehensive coérdinating organisation without being 
mutually exclusive. On all states should rest a minimum obligation at least 
to be benevolently neutral towards a state victim of aggression and those who 
were taking action to enforce the law. The main burden of restoring peace 
would fall upon those states who on account of their wider interests should be 
willing to assume the main burden of maintaining or restoring the peace. 

Though this report was well received, in the subsequent debate a number 
of its critics considered that not sufficient stress had been laid on the illegal 
character of war and the necessity for a constructive organisation of peace 
which would render the protection of peace by a central authority a necessity 
and benevolent neutrality an anomaly. 

A drafting Committee was appointed to assist the Rapporteur in revising 
his recommendations in accordance with the points raised in debate and to 
prepare for voting by the Conference. 

The Committee met, but unfortunately the time limit of the Conference 
prevented their proposals from being considered and voted upon. 

The same fate awaited the fourth item which was in the name of Dr. V. 
Vochoe, the Czecho-Slovakian lawyer who acted as Rapporteur on the 
“Settlement of International Disputes including Peaceful Change.” In his 
carefully worked out report, Dr. Vochoc began by setting out the different 
character of disputes arising between States who were bound together by a 
federal union or between individuals within a state and disputes between 
states who are independent of each other and who had not politically sub- 
mitted themselves to a superior authority or a majority rule in a loosely 
bound collective assembly. Distinctions had also to be made regarding the 
nature of disputes which arose between such independent states. Some of 
these concerned rights and rightful relations between states; others were not 
concerned with any legal relationship between states, but with the possibility 
of securing a new arrangement between them and the creation of new 
conditions. 

It is therefore necessary to find different ways for satisfying the needs of 
the parties in different circumstances and a suitable solution which would 
prevent recourse to war. While certain questions were best dealt with le- 
gally, others required a solution which would bring about a total change and 
alteration of the status quo. 

The ways of obtaining solutions ranged from diplomatic negotiations and 
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conciliatory procedure (mediation and conciliation) to arbitration and 
judicial procedure. The Rapporteur dealt with all of these in succession, 
especially with the progress made in the last 25 years by the creation of a 
Permanent Court of International Justice, the Optional Clause, the General 
Act of Arbitration, and many bilateral conventions, and arrived at certain 
conclusions which he submitted to the Conference for consideration. 

These resolutions met with a good deal of criticism. Amendments were 
proposed to bring in the recently much vaunted rules of equity and the set- 
ting up of a court of equity. Comparison was drawn with the private 
legislation used in the British Parliament for regularising various interests of 
public bodies by legislation. When dealing with peaceful change a distinc- 
tion should be drawn between a change of facts and a change of obligations, 
the latter being a juridical question which required a juridical solution. 
While the basis of the report found general acceptance, it was apparent that 
careful consideration was needed regarding the methods of bringing the 
various efforts at international settlement of interstate disputes to a satis- 
factory settlement by peaceful means. 

A drafting committee was appointed, but, as set out above, the time limit 
of the Conference did not allow a discussion of their findings. 

It was unanimously resolved that the Conference should stand adjourned 
in order at a resumption of its sittings to deal with the two remaining subjects 
on the agenda and to vote on any resolutions which might be prepared by the 


drafting committee. 
W. R. BisscHop 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop NoveMBER 16, 1943-Fresruary 15, 1944 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. I, N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congressional Record; 
D. S. B., Department of State Bulletin (replacing Treaty Information Bulletin and Press 
Releases); Ez. Agr. Ser., U. S. Executive Agreement Series; G. B. T. S., Great Britain 
Treaty Series; L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union 
Bulletin; U. S. 7. S., U. 8. Treaty Series. 


October, 1943 
5/9 Canapa—UniTep Srares. Agreed, by exchange of notes, to continue in effect 
until Oct. 1, 1944 the agreement of Nov. 10, 1941, for the temporary raising of the 
level of Lake St. Francis during low-water periods. D.S. B., Jan. 29, 1944, p. 142. 


November, 1943 
5 Moscow ConFEeRENCE. French Committee of National Liberation announced it 
would not approve any arrangements concerning French relations with Germany 
made at a conference in which France was not represented. Text of statement: 
N. Y. Times, Nov. 6, 1948, p. 3. 
5-January 17, 1944 Canapa—UnirTep Srates. Effected agreement, by exchange of 
notes at Ottawa, regarding the construction and operation of broadcasting stations 


in northwestern Canada. D.S. B., Jan. 29, 1944, p. 189-141. 

GREECE (in exile). In a letter to Premier Tsouderos King George promised to re- 
consider his return to Greece in the light of the best interests of the country. JN. Y. 
Times, Dec. 12, 1943, p. 40. 

ARGENTINA—Paraauay. Signed customs union treaty at Buenos Aires. N. Y. 
Times, Nov.18, 1943, p. 12; London Times, Nov. 20, 1943, p. 3. 

FRENCH CoMMITTEE OF NATIONAL LIBERATION. Extended jurisdiction of the Com- 
mission d’Epuration to include all types of pro-Vichy civil servants or government 
employes, as well as all military personnel and professional men. Work to be 
complete by Jan. 31, 1944. N. Y. Times, Nov. 19, 1943, p. 3. 

FRENCH CoMMITTEE OF NATIONAL LIBERATION—UNITED States. Edwin C. Wilson 
appointed as United States representative to the Committee. D. S. B., Nov. 27, 
1943, p. 379. 

Mexico—UniTep States. Mexico made second annual payment of $2,500,000 
(U. S. currency) due under the Claims Convention of Nov. 19, 1941. D.S. B., 
Nov. 27, 1943, p. 384. 

22-December 1 Carro CoNnFERENCE. Following the conference held Nov. 22-26 by 
Prime Minister Churchill, Generalissimo Chiang Kai-shek and President Roosevelt, 
a statement was issued Dec. 1, concerning future disposition of territories acquired 
by Japan within the last half-century. Text: N. Y. Times, Dec. 2, 1943, p. 3; 
C. S. Monitor, Dec. 2, 1943, p. 11; D. S. B., Dec. 4, 1943, p. 393; London Times, 
Dec. 2, 1943, p. 4. 

22-December 1 Unrrep Nations RELIEF AND REHABILITATION ADMINISTRATION. Ist 
session of the Council met at Atlantic City. The Final Act was adopted November 
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29. N. Y. Times, Nov. 30, 1943, p. 10. Director General Lehman announced 
November 30 that world headquarters would be set up in Washington; a regional 
committee for Europe in London; and a committee for the Far East with a pro- 
visional office in Washington. Four working committees were organized. Per- 
sonnel by nations: N. Y. Times, Dec. 1, 1948, p. 7. The final plenary session oc- 
curred December 1. WN. Y. Times, Dec. 2, 1948, p. 16. Selected documents: 
U. 8. Dept. of State. Conference Series no. 53. 


Brazit—UnitTep Srates. Brazilian Embassy in Washington announced issuance 
of a decree-law setting up a new system of payments to United States bondholders. 
N. Y. Times, Nov. 26, 1943, p. 34. Statement by Secretary Hull: D. S. B., Nov. 
27, 1943, p. 384. 


Iraty (Fascist). Rome radio announced the new name will be Italian Fascist Re- 
public. N.Y. Times, Nov. 26, 1948, p. 11. 


CoLomB1a—GeERMANY. The Colombian Senate approved the Foreign Minister’s 
declaration recognizing a state of belligerency. N. Y. Times, Nov. 28, 1943, pp. 
1,50. Statement by Secretary of State Hull: D. S. B., Nov. 27, 1943, p. 379. 
FrENcH COMMITTEE OF NATIONAL LIBERATION—SWEDEN. Sweden appointed a 
representative to the French Committee. B. J. N., Dec. 11, 1943, p. 1099. 
PrizzEs or War. Presidential proclamation extended to India reciprocal privileges 
with respect to prizes captured in or brought into the territorial waters of the 
United States, India having already consented to like treatment for prizes of the 
United States N. Y. Times, Dec. 5, 1943, p. 24; D. S. B., Dec. 11, 1948, p. 413. 
28-December 1 TEHERAN CONFERENCE. Prime Minister Churchill, President Roosevelt 
and Premier Stalin met at Teheran and agreed upon military and political plans for 
the war against Germany. Text of 3-Power Declaration: Cong. Record (daily), 
Dec. 6 and 7, 1943, pp. 10480, 10447; N. Y. Times, Dec. 7, 1943, p. 4. Text of 
statement on Iran: p. 4. Texts of both documents: D. S. B., Dec. 11, 1943, pp. 
409-410; Russian Embassy Information Bulletin, Dec. 9, 1948, pp. 1-2: London 
Times, Dec. 7, 1948, pp. 3-4. Corrected text: N. Y. Times, Dec. 14, 1948, p. 12. 
29-January 12,1944 Atirep Apvisory Councit ror Iraty. Met for first regular session 
on Nov. 29, with Harold Macmillan, René Massigli, Robert D. Murphy and Andrey 
Vishinsky present. N.Y. Times, Nov. 30, 1943, p. 7; London Times, Dec. 1, 1943, 
p.3. Astatement of December 29 set forth the functions of the Council. B./. N., 
Jan. 8, 1944, p. 28-24. Jean Politis was named Greek member on Jan. 12. N. Y. 
Times, Jan. 18, 1944, p. 2. 
30 Iraty. Premier Badoglio’s government announced it had deprived King Victor 
Emmanuel of his titles of King of Albania and Emperor of Ethiopia. N.Y. Times, 
Dec. 1, 1943, p. 1. 
December, 1943 
1/4/16 GreRMANY-SwEDEN. Sweden protested Déc. 1 over the threatened deportation 
of 1,000 arrested students of the Oslo University. London Times, Dec. 2, 1943, p. 
3. Germany turned down the protest Dec. 4. N. Y. Times, Dec. 5, 1943, p. 6; 
London Times, Dec. 6, 1943, p. 3. A second protest was delivered on Dec. 16. 
N. Y. T:mes, Dec. 19, 1948, p. 21; London Times, Dec. 20, 1943, p. 3. 
1/January 3,1944 Lesanon. The Parliament voted that the Lebanese flag—red, white, 
red stripes with a cedar in the center—become the sole recognized flag of the land. 
N. Y. Times, Dec. 3, 1944, p. 8. French control of the customs and the tobacco 
monopoly was turned over to Lebanese authorities on Jan. 3. London Times, 
Jan. 4, 1944, p. 3. 
IceLAND. Announcement was made of issuance of a statement by three of the four 
principal Parliamentary parties declaring their unanimous approval of the founding 
of a republic, not later than June 17, 1944. London Times, Dec. 3, 1943, p. 3. 
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4-5 Counci. or NATIONAL LipeRATION. The Yugoslav Partisan movement 
announced formation of a provisional government for the territory regained from 
the Nazis. N.Y. Times, Dec. 5, 19438, pp. 1, 21; London Times, Dec. 8, 1943, p. 3. 
On December 5 King Peter at Cairo protested the formation of the Council, set up 
by Gen. Josip Broz (Tito) and Ivan Ribar. N. Y. Times, Dec. 6, 1948, p. 12; 
B. 1. N., Dec. 11, 1948, p. 1104. 

The Council issued a manifesto, in which it accused the Government at Cairo of 
spreading lies against Marshal Tito’s patriots, disclaimed responsibility for treaties, 
denied all rights to King Peter and barred the King from the country in wartime. 
N. Y. Times, Dec. 23, 1948, pp. 1, 9. The Government in Exile replied December 
23 to attacks on its legal status. N.Y. Times, Dec. 24, 1943, pp. 1, 4. 

4/22/January 26, 1944 War Deciarations. Bolivia promulgated on December 4 a 
decree formally declaring war on the Axis. D.S. B., Dec. 11, 1943, p. 413; London 
Times, Dec. 6, 1943, p. 4. On December 22 Colombia proclaimed a state of war. 
D.S. B., Jan. 22, 1944, p. 108. Liberia declared war against the Axis on January 
26. D.S. B., Feb. 5, 1944, p. 151. 

Great Text of statement issued at Cairo 
relative to conference of President Roosevelt, Prime Minister Churchill, and Presi- 
dent Inénii: N. Y. Times, Dec. 8, 1943, p. 3; D. S. B., Dec. 11, 1943, pp. 412-413; 
London Times, Dec. 8, 1948, p. 4; B. J. N., Dec. 25, 1943, pp. 1119-1120. 

Frenco Inpo-Cutna. French National Committee issued statement that Free 
France would work for the defeat of the aggressor and the total liberation of all the 
territories of the Union of Indo-China. B. J. N., Dec. 25, 1943, p. 1135. 

Matta. President Roosevelt visited the city of Valetta and presented a scroll 
saluting the inhabitants of the Island. N. Y. Times, Dec. 11, 1943, pp. 1, 2. 

Ba.kAN Nations. Text of Secretary of State Hull’s statement on 2d anniversary of 
declaration of war on United States by Bulgaria, Hungary and Rumania: N. Y. 
Times, Dec. 12, 1943, pp. 1, 41; D. S. B., Dee. 11, 1943, p. 418. 

FRENCH CoMMITTEE OF NATIONAL LIBERATION. Gen. de Gaulle announced the de- 
cision of the French Committee of National Liberation to grant full rights of citizen- 
ship to French Moslems, and to increase the proportion of Moslems in local councils 
and public offices in Algeria. N. Y. Times, Dec. 13, 1943, p. 10. 

12/January 3, 1944 (in exile)—Soviet Russia. Signed 20-year treaty 
of mutual assistance at Moscow on Dec. 12. Text: N. Y. Times, Dec. 13, 1948, p. 
14; London Times, Dec. 14, 1943, p. 3; Russian Embassy. Information Bulletin 
(Washington), Dec. 16, 1943, pp. 1-2; Central European Observer (London), Dec. 
17, 1943, p. 385. A protocol provided for signature in future by a third party. 
The Polish Premier stated on Jan. 3 that his country would welcome aninvitation 
to become a party to the treaty. N. Y. Times, Jan. 4, 1944, p. 4. 

13/19 War Crimes. Report of the Russian Extraordinary State Atrocity Commission 
placed responsibility upon 9 German officers and 1 Russian for atrocities in the 
Kharkov region during the German occupation. N. Y. Times, Dec. 14, 1943, p. 3. 
Four men convicted by a military court were hanged at Kharkov on December 19. 
N. Y. Times, Dec. 20, 1943, p. 1. 

ARGENTINA—Paraauay. Exchanged ratifications at Buenos Aires of a commercial 
treaty, concluded in November, and signed this date several agreements which 
propose to increase commercial and cultural relations. By the terms of the most 
important agreement Paraguay will receive ‘free port”’ facilities in Buenos Aires. 
N. Y. Times, Dec. 16, 1943, p. 5. 

Evrorean Apvisory Counciu. Held its first meeting at Lancaster House, St. 
James’s St., London. It will make no public announcements, but will study many 
complex political problems and serve as a clearing house for Allied information. 
N. Y. Times, Dee. 16, 1948, p. 12. 
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16-20 INTERNATIONAL Lasor Orrice. Governing Body, with representatives from 14 
countries, met for its 91st session in London, to prepare plans for the conference to 
be held in April, 1944, at Philadelphia, in which Russia will be invited to partici- 
pate. N.Y. Times, Dec. 17 and 19, 1943, pp. 6 and 32. Foreign Secretary Eden 
placed Great Britain on record as favoring the I.L.O. as the body best suited to 
handle postwar plans. 7-point agenda for the Conference at Philadelphia: N. Y. 
Times, Dec. 21, 1943, p. 19. 

17 ALLIED CoNTROL COMMISSION FoR ITaLy. Announced decision reducing area under 
control of the AMG (Allied Military Government). N. Y. Times, Dec. 18, 1943, 
p. 4. 

17/February 8, 1944 Cuina—UnirTep Srares. President Roosevelt signed a bill per- 
mitting Chinese in the U. S. A. to become naturalized, and placing China among 
the countries with immigration quotas. C.S. Monttor, Dec. 18, 1943, p. 2; D. S. B., 
Dec. 18, 1943, p. 481; N. Y. Times, Dec. 18, 1943, p. 2. On February 8 President 
Roosevelt signed proclamation putting into effect the repeal of the Exclusion Act, 
and fixing a quota of 105 persons a year. N. Y. Times, Feb. 9, 1944, p. 3. 

18 FINLAND—SWEDEN. Announced signature of a trade agreement of 6 months’ dura- 
tion. N. Y. Times, Dec. 19, 1948, p. 29. 

20/24 Boxrvia. Coup, led by Victor Paz Estenssoro, overthrew the government of Gen. 
Enrique Pefiaranda. Maj. Gualberto Villarroel was the president of the junta 
which took control. It was announced that Bolivia would continue to coéperate 
with the United Nations and fulfill its international obligations. N. Y. Times, 
Dec. 21, 1943, pp. 1, 12; Dec. 22, 1943, pp. 1,3. The Bolivian Nationalist Revo- 
lutionary Government of Sefior Villarroel decreed Dec. 24 that the 1938 Constitu- 
tion would remain in force except for minor changes, that commitments to the 
United Nations would be adhered to, and that a plebiscite would be held at the 
first opportunity. N. Y. Times, Dec. 25, 1943, p. 7 

21-22 Sparn—UNITED SraTes. United States announced protest to Spain on the dis- 
turbance caused by two Falangists at the American consulate at Valencia. Spain 
apologized on Dec. 22. N.Y. Times, Dec. 23, 1943, p. 5; D. S. B., Dec. 25, 1948, 
p. 451; B. J. N., Jan. 8, 1944, p. 34. 

22/January 17, 1944 Untrep Nations DecLARATION—CoLomBIA. Colombia announced 
December 22 its intention to adhere to the Declaration. D.S. B., Jan. 22, 1944, 
p. 108. President Alfonso Lopez Pumarejo signed on Jan. 17. N.Y. Times, Jan. 
18, 1944, p. 13. 

23 Syria & Toe Lespanon. Gen. Catroux signed an agreement with the two Govern- 
ments, handing over all legislative and administrative functions, hitherto exercised 
by the French in their names. The agreement will become effective Jan. 1, 1944. 
N. Y. Times, Dec. 25, 1948, p. 4. 

23 Timor. Portugal demanded immediate evacuation of Timor by Japan. London 
Times, Dec. 24, 19438, p. 4; B. J. N., Jan. 8, 1944, p. 3. 

24—January 5, 1944 Recoanirion. Seven members of the Emergency Advisory Com- 
mittee for Political Defense recommended that all American republics, except 
Argentina, should exchange information before recognizing any new régime in- 
stituted by force. N. Y. Times, Dec. 25, 1943, p. 7. On December 25 the Con- 
mittee sent messages to the foreign secretaries of all American republics. N. Y. 
Times, Dec. 26, 1943, p. 23. Text: D. S. B., Jan. 1, 1944, pp. 20-21. On Jan. 5 
the Committee adopted a recommendation pertaining to the recognition of Bolivia. 
Text: D. S. B., Jan. 8, 1944, pp. 28-29. 

25/28 War Crimes. Announcement was made Dec. 25 of a draft plan of 62 articles, draw 
up by a Belgian judge, Marcel de Baer, for the establishment of an international 
court of 35 judges. N.Y. Times, Dec. 26, 1943, p. 17. The Czech member of the 
United Nations Commission for the Investigation of War Crimes, Dr. Bohuslav 
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Ecer, will present his proposal to the Commission at its meeting Jan. 4, 1944, 
according to announcement of December 28. WN. Y. Times, Dec. 29, 1948, p. 4. 

Cuina—Costa Rica. The Congress of Costa Rica adopted a bill abolishing all 
restrictions against Chinese immigration, thereby making Costa Rica the first 
Latin American country to repeal its exclusion law against the Chinese. N. Y. 
Times, Dec. 29, 1948, p. 9. 

Brazit—PortuGau. Signed a covenant at Lisbon to ensure “the defence, expan- 
sion, and prestige” of the Portuguese language and the control by mutual agree- 
ment of its orthography. B. /. N., Jan. 8, 1944, p. 33; London Times, Dec. 31, 
1943, p. 3. 

29 ITALIAN (Fascist) REcoGNITION. Announcement by German overseas news service 
of Spanish recognition of the Mussolini republic. London Times, Dec. 30, 1943, p. 
4; B. I. N., Jan. 8, 1944, p. 27. 

31 Liser1A—UNITED States. Signed agreement at Monrovia relating to the construc- 
tion of a port and port works on the coast of Liberia. D.S. B., Jan. 8, 1944, pp. 
38-39. 

January, 1944 

1 ARGENTINA. Dissolution of all political parties was decreed and Roman Cath- 
olicism was made the State religion. London Times, Jan. 3, 1944, p. 3. 

3 Mexico—UNITEp States. Announcement was made that the Mexican Ambassador 
had presented his Government’s checks in payment of the 10th annual installment 
and interest due under the Claims Convention of April 24, 1934. D. 8S. B., Jan. 8, 
1944, p. 29. 

3-27 BouiviAN RecoaniTion. Argentina recognized the new Bolivian Government on 
Jan. 3. N. Y. Times, Jan. 4, 1944, pp. 1,10. By Jan. 24, seven Latin-American 
countries had refused recognition. Text of United States statement: D. S. B., 
Jan. 29, 1944, p. 182; N. Y. Times, Jan. 25, 1944, pp. 1,11. Brazil announced its 
refusal, p. 11. Foreign Secretary Eden announced January 25 that Great Britain 
did not recognize the junta in Bolivia. N.Y. Times, Jan. 26, 1944, p.5. On Jan. 
27 El Salvador announced determination not to grant recognition. N. Y. Times, 
Jan. 28, 1944, p. 3. 

FRENCH PROVISIONAL CONSULTATIVE ASSEMBLY. Second session opened with mem- 
bership increased from 84 to 102. London Times, Jan. 5, 1944, p.3. Summary of 
program: Jan. 3, 1944, p. 3. Basic points of the program for the reform of the 
state: N. Y. Times, Jan. 10, 1944, p. 3. 

PorTUGAL—VAaTICAN. Involved in a suit before the Portuguese courts over inherit- 
ance taxation, the Vatican claiming the Concordat overruled Portuguese law. 
The Pope waived his right to use diplomatic channels and brought suit as a private 
individual. London Times, Jan. 5, 1944, p. 3. 

West Inp1aAn ConFERENCES. Set up as an advisory group to the Anglo-American 
Caribbean Commission. WN. Y. Times, Jan. 5, 1944, p.3. Text of joint statement 
issued by the United States and Great Britain on a system of conferences, the first 
session of which will convene early in 1944: D. S. B., Jan. 8, 1944, pp. 37-38. 

5-26 PoLanp (in exile)—Soviet Russia. Text of Polish statement regarding their com- 
mon postwar frontier: London Times, Jan. 6, 1944, p.4. Text of Russian declara- 
tion of Jan. 11: N. Y. Times, Jan. 12, 1944, p. 4; Russian Embassy Information 
Bulletin, Jan. 13, 1944, no. 5. On Jan. 14 the Polish Government asked the as- 
sistance of Great Britain and the United States in re-establishing diplomatic rela- 
tions. Text: N. Y. Times, Jan. 15, 1944, pp. 1-2; D. S. B., Jan. 22, 1944, p. 97. 
Russian broadcast of Jan. 17 stated that the Polish communiqué of Jan. 15 could 
“‘be interpreted only as rejection of the Curzon Line” as a basis for their border 
settlement. N.Y. Times, Jan. 17, 1944, p.1. Text: Russian Embassy Information 
Bulletin, Jan. 20, 1944, p. 1. On Jan. 26 Secretary Hull stated that the United 
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States’ offer of assistance, announced by him on Jan. 17, had been declined by 
Russia. D.S. B., Jan. 22 and 29, 1944, pp. 96-97 and 116; N. Y. Times, Jan. 27, 
1944, pp. 1,3. The text of the Russian reply was not made public. 

15 U. N. R. R. A.—Eeypr. Egyptian Government announced decision to participate 
actively in the Administration. N. Y. Times, Jan. 16, 1944, p. 36. 

19-24 UnitrEp STaTES—VENEZUELA. Gen. Isafas Medina Angarita, President of Vene- 
zuela, visited the United States. Addressed the Congress on January 20. Text 
of remarks: Cong. Record (daily) Jan. 20, 1944, pp. 449-451. 

21 AusTRALIA—NEwW ZEALAND. Signed agreement at Canberra for a common foreign 
policy, designed to further the peace, welfare and good government of the Pacific 
region. N. Y. Times, Jan. 22, 1944, p.4. Summary: Jan. 24, 1944, p.9. Text: 
Australian News & Information Bureau [Press Release] (N. Y.) Jan. 25, 1944. 

IceELAND—SovieT Russia. Established diplomatic relations. N. Y. Times, Jan. 
22, 1944, p. 5. 

Axis Powers—Perv. Peru ordered liquidation of all German-owned banks and 
other Axis property. N. Y. Times, Jan. 24, 1944, p. 3. 

Great Brirary. Foreign Secretary Eden stated his Government is averse to ter- 
ritorial changes reached unilaterally. N.Y. Times, Jan. 27, 1944, p. 3. 

PoLanp (in exile)—Soviet Russia. After investigating the slaying of 11,000 Polish 
war prisoners in Katyn Forest, near Smolensk, in August-September, 1941, dis- 
cussion of which caused a break in diplomatic relations in April, 1943, a special 
Soviet commission announced its conviction that the Germans had been guilty of 
the crime. WN. Y. Times, Jan. 27, 1944, p. 1. 

26/27 Axis Powers—ARGENTINA. Argentina broke off diplomatic relations with Germany 
and Japan. D.S. B., Jan. 29, 1944, p. 116. Texts of decree and Government 
statement: N. Y. Times, Jan. 27, 1944, p. 10. On January 27 Argentina froze all 
merchant shipping and cut communications. N. Y. Times, Jan. 28, 1944, p. 8. 

27 Great Brirain—Mexico. Mexico paid $73,285 to cover annual installment of 
reparations on property damaged during the Mexican revolution. N. Y. Times, 
Jan. 29, 1944, p. 3. 

27/31 JapAN—UNITED States. A joint Army-Navy report on Japanese atrocities in the 
Philippines was made public Jan. 27. Text: N. Y. Times, Jan. 28, 1944, p.6. On 
Jan. 31 the United States Department of State issued a statement and listed its 
representations concerning atrocities. Texts: N. Y. Times, Feb. 1, 1944, p. 10; 
D. S. B., Feb. 5, 1944, pp. 145-151. 

27/February 11 JapaNn—UNiTep States. Department of State made public texts of two 
telegrams to the United States Legation at Bern for transmission to the Japanese 
Government, concerning abuses and neglect to which American nationals have 
been subjected. N. Y. Times, Feb. 12, 1944, p. 5. 

Great BriraIn—Japan. Text of Foreign Minister’s report to the House of Com- 
mons on Japanese atrocities: N. Y. Times, Jan. 29, 1944, p. 3. 

Great Brirain—Spain. Great Britain joined the United States in the stoppage of 
oil shipments to Spain. N. Y. Times, Jan. 29, 1944, p. 1. 

Spain—UNITeEp States. United States suspended oil shipments from the Caribbean 
area to Spain. N. Y. Times, Jan. 29, 1944, p. 1; D. S. B., Jan. 29, 1944, p. 116. 

MarsHau Isuanps. Text of proclamation, signed by Adm. Chester W. Nimitz as 
Military Governor of the Islands: N. Y. Times, Feb. 5, 1944, p. 4. Facsimile: 
Feb. 8, 1944, p. 3. This is the first formerly Japanese-controlled territory to be 
lost by the Japanese Empire in this war. 

February, 1944 

1 Soviet Russia. Supreme Soviet adopted a proposal by the Foreign Commissar, 
giving the 16 individual republics the right to their own commissariats of national 
defense and foreign affairs, and the right to deal directly with other countries. 
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N. Y. Times, Feb. 2, 1944, pp. 1,10. Text of Molotov’s statement: p. 10; Russian 
Embassy Information Bulletin, Feb. 5, 1944, pp. 1-5. Text of autonomy decrees: 
N. Y. Times, Feb. 3, 1944, p. 5. 

Mexico—Untrep Srates. Signed a treaty for the conservation, distribution and 
use of the waters of the Rio Grande, Colorado and Tijuana Rivers. Summary: 
D. S. B., Feb. 5, 1944, pp. 161-162. 

SpanisH NEvuTRALITY. Spanish Cabinet ratified a policy of complete neutrality and 
announced it would require the strictest conformity from its own and foreign na- 
tionals. N. Y. Times, Feb. 4, 1944, p. 1. 

ARGENTINA—Bovuuaaria. Argentina severed diplomatic relations. N. Y. Times, 
Feb. 5, 1944, p. 3. 

ARGENTINA—FRANCE (Vichy). Argentina severed diplomatic relations. N. Y. 
Times, Feb. 5, 1944, p. 3. 

ARGENTINA—Houna@ary. Argentina severed diplomatic relations. N. Y. Times, 
Feb. 5, 1944, p. 3. 

ARGENTINA—RovumaniA. Argentina severed diplomatic relations. N. Y. Times, 
Feb. 5, 1944, p. 3. 

FINLAND—UNITED Srates. Secretary of State Hull confirmed the fact that the 
United States had warned Finland it would be to its advantage to quit the war as 
soon as possible. N. Y. Times, Feb. 9, 1944, p. 1. 

FRENCH COMMITTEE OF NATIONAL LIBERATION—GREAT BriTAIn. Signed at London 
a financial agreement and a mutual aid agreement, the former being for the dura- 
tion of the war. N.Y. Times, Feb. 9, 1944, p. 8. 

IraLy—Spain. It was announced officially in London that Spain had freed six out 
of seven merchant ships. Other classes of ships are under negotiation. WN. Y. 
Times, Feb. 9, 1944, p. 1. 

GOVERNMENTS IN Exite. Dutch, Norwegian, and Belgian governments have been 
advised by Great Britain and the United States that control of civil affairs in their 
countries will be returned to them as soon as possible after their liberation. Agree- 
ments in confirmation have been drafted and are expected to be signed soon. N.Y. 
Times, Feb. 10, 1944, pp. 1, 3. 

Iraty. The radio at Bari broadcast a proclamation, issued by Premier Badoglio, 
thanking the United Nations for granting self-rule in liberated territory. Text: 
N. Y. Times, Feb. 12, 1944, p. 3. 

Axis Powers—Boutvia. Bolivia announced expropriation of all Axis firms. N. Y. 
Times, Feb. 13, 1944, p. 30. 

PrisoNERS OF War. American Red Cross issued statement on its efforts since Pearl 
Harbor to provide relief supplies for prisoners held by Japan. Text: N. Y. Times, 
Feb. 13, 1944, p. 16. 


INTERNATIONAL CONVENTIONS 


Britis or Lapina. Brussels, August 25, 1924. 
Adhesion: (effective May 19, 1944) 
Egypt (with reservation). Nov. 19, 1943. D. S. B., Jan. 8, 1944, p. 39. 
INTER-AMERICAN AUTOMOTIVE TraFFic. Washington, Dec. 15, 1943. 
Signatures: 
Bolivia, Brazil, Cuba, Dominican Republic (with reservation), Ecuador, Guatemala, 
Haiti, Nicaragua and Peru. 
United States (with reservation). Dec. 31, 1943. D.S. B., Jan. 1, 1944, p. 22. 
Costa Rica. Jan. 20, 1944. D.S. B., Feb. 5, 1944, p. 162. 
El Salvador. Jan. 6, 1944. 
Text: Convencién sobre la Reglamentacién del Trafico Automotor Interamericano. 
Washington, Pan American Union, 1943. 
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InTER-AMERICAN INSTITUTE OF AGRICULTURE ScrENCES. Washington, Jan. 15, 1944. 
Signatures: 
United States, Costa Rica, Nicaragua and Panama. D. S. B., Jan. 15, 1944, p. 90. 
Cuba and Ecuador. Jan. 20, 1944. D.S. B., Feb. 5, 1944, p. 162. 
To come into force 3 months after the deposit of not fewer than 5 ratifications. 
INTER-AMERICAN RADIOCOMMUNICATIONS CONVENTION. Havana, Dec. 13, 1937. 
Adhesion: 
Great Britain for Bermuda. Dec. 24, 1943. D.S. B., Feb. 5, 1944, pp. 162-163.: 
Maritime Conventions: (1) Collisions. (2) Salvage at Sea. Brussels, Sept. 23, 1910.’ 
Adhesion: (effective Jan. 1, 1944) 
Egypt. Nov. 19, 1943. D. 8S. B., Jan. 8, 1944, p. 39. 
NATIONALITY OF WoMEN. Montevideo, Dec. 26, 1933. 
Ratification deposited: 
Cuba. Dec. 15, 1943. D.S. B., Jan. 8, 1944, p. 39. 


JUDICIAL DECISIONS 


IN RE PART CARGO EX S.S. MONTE CONTES. CONSERVAS 
CERQUEIRA LIMITADA v. H.M. PROCURATOR GENERAL.* 


GREAT BRITAIN: JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


{Lord Atkin, Lord Thankerton, Lord Wright, Lord Porter, 
and Lord Merrimam, P., November 1, 1943.] 

In prize law captors who have brought seized property for adjudicationin 
the Prize Court have only to prove that there is reasonable ground for 
suspicion that the property is subject to be condemned, whereas claimants 
must establish by positive affirmative evidence their title to the property, 
that the facts are such that there is no cause to justify condemnation, and 
that the reasonable suspicion is unfounded. 

The Louisiana (34 The Times L. R. 222, at p. 223; [1918] A. C. 461, at 
p. 464) referred to. 

Claimants who seek to establish neutral territory as the destination of 
seized property are not required to go so far as to prove that it will not find 
its way in one manner or another into enemy territory after it has been im- 
ported into the neutral country. 

The Baron Stiernblad (34 The Times L. R. 106; [1918] A. C. 173) referred 
to. 

Order of the Supreme Court of Gibraltar affirmed. 


This was an appeal from a judgment of the Supreme Court of Gibraltar, 
sitting in Prize, dated April 14, 1942, which condemned as good and lawful 
prize 3,428 cases of canned fish, the property of the appellants, the claimants. 
Greene, C. J. (Gibraltar), found that the true destination of the goods was 
Italy and not, as the claimants alleged, Barcelona, in Spain. 

The facts appear from the judgment of the Judicial Committee. 


Lord Wright, delivering the judgment of the Board, said: This is an 
appeal from an order of the Supreme Court of Gibraltar, Admiralty jurisdic- 
tion, in prize, condemning a part cargo of 3,428 cases of tinned fish, valued at 
approximately £10,000, shipped on board the Spanish steamship Monte 
Contes at Vigo for Barcelona. The shipment was made on November 24, 
1941. On December 16, 1941, the goods were seized in Gibraltar, and on 
the same date a writ was issued and served on the vessel, claiming their con- 
demnation on the ground, inter alia, of enemy destination. On February 
25, 1942, a claim was entered on behalf of the owners of the goods, now rep- 
resented by the present appellants and the underwriters, on the ground, 
inter alia, that the goods were destined for Barcelona and were not going to 
an enemy destination. The Court rejected the claim, and condemned the 


*60 Times Law Reports 57. 
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goods as lawful prize on the ground that they were conditional contraband 
destined for an enemy country—namely, Italy. 

The case is marked by a paucity of information. If it was for the Crown, 
as captor, to establish affirmatively that the goods were conditional con- 
traband, it might well be that the proof was insufficient. But that is not the 
true position in prize law. Prize law has its own peculiar rules, as the Board 
recently explained in France Fenwick Tyne and Wear Company v. Procurator 
General (58 The Times L. R. 388; [1942] A. C. 667). These peculiar rules 
have been developed out of the peculiar character of the issues to be deter- 
mined and of the circumstances in which they arise and come before the 
Court. Captors are entitled to seize property, ship or goods if there is 
reasonable ground for suspicion that the property is subject to be condemned. 
The property must be brought by captors for adjudication into the Prize 
Court by means of the issue and service of a writ. Persons claiming to be in- 
terested in the property may then enter appearance and filea claim. Tosuc- 
ceed in their claim they must prove their title to the property, and establish 
that the facts are such that there is no cause to justify condemnation. Thus 
the captors must show that the case is one involving reasonable suspicion. If 
they do so,! and if no claim is made, or if the claim fails, the Court will in due 
course condemn the property as prize. But on the side of the claimants 
positive proof to the satisfaction of the Court is exacted. They have to 
prove that they are entitled to the release of the goods as being their property, 
and also that the facts are such that there is nothing which would render the 
property good and lawful prize. In other words, they must show by affirma- 
tive evidence that the reasonable suspicions were unfounded. That these 
are the two issues in such cases was stated by this Board in the judgment de- 
livered by Lord Parker in The Louisiana (34 The Times L. R. 222, at p. 223; 
[1918] A. C. 461, at p. 464). 

It will, then, be convenient to examine what the Crown, as captor here, 
alleges to constitute a case of reasonable suspicion, and, on the other hand, 
what facts the claimants allege, or seek to establish, in order to have the 
seizure set aside and the goods released. The contrast between the two 
sides is sometimes explained as depending on the onus of proof. In a sense 
that may be a true description. But more exactly the difference depends 
on what is the case of either side. The captor has to maintain his seizure by 
showing the case of reasonable suspicion in order to justify what he did. The 
claimant has to establish by evidence of fact his affirmative case, which he 
can do in a case like this by showing the precise character of the adventure, 
and showing that the ostensible destination is the ultimate destination. In 
the present case the ground of condemnation relied on is that the goods are 
conditional contraband, that is, are foodstuffs proceeding to an enemy des- 
tination for the use of the Italian armed forces or the Italian Government. 
It has not been contested that such a destination would render goods liable 
to be condemned. What is disputed is that there was in fact such a destina- 
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tion. It is not that claimants have to prove a negative, but they have to 
prove affirmatively what was the actual destination of the goods, and that it 
was such that they were not subject to the penalty of being condemned. In 
other words, if the Court is of opinion, as the Chief Justice at Gibraltar was, 
that there was reasonable cause for seizing the goods, the appellants have to 
prove that Barcelona was the ultimate destination of the adventure so far as 
they controlled or could control it. Their Lordships do not go so far as the 
Chief Justice when he said that the claimant must prove that the articles will 
not find their way in one manner or another into enemy territory after they 
have been imported into the neutral country. Their Lordships are not aware 
of any authority which would justify this statement in its full breadth. 
Though seizure may be justified on the ground of suspicious circumstances 
for which the claimant could not be held responsible, it is different with con- 
demnation, which in general would not be ordered because of an ulterior des- 
tination in respect of which the shippers were neither responsible nor privy: 
The Baron Stjernblad (34 The Times L. R. 106; [1918] A.C. 173). But the 
decision of the Chief Justice is not affected by this point. 
In their Lordships’ judgment there were abundant circumstances to 
justify the finding of the Chief Justice that the consignment of tinned fish 
was subject to reasonable suspicion. In the first place, the consignment was 
large in quantity and value. Tinned fish is a convenient and portable food- 
stuff peculiarly suitable for use by armed forces in the field. It could form a 
valuable addition to the food resources of Italy available to the Italian 
Government, which could direct it to the use either of the army or civil 
population. Barcelona was a convenient port for shipment along the coast 
to Italy. In addition to this obvious ground of suspicion, the shipping 
documents, to which in a Prize Court the preliminary investigations are 
directed, were of the most suspicious character. There was no manifest 
and no bill of lading in respect of the goods. What is called the mate’s 
receipt did not give the name of the consignee. It is well established that 
where there is a question of contraband a bill of lading ‘‘to order,” or a 
shipping document which does not specify a consignee at the neutral port 
whose identity and responsibility can be investigated, is in itself a suspicious 
circumstance; even a named consignee may turn out to be merely a cover 
for an enemy agent (The Louisiana (supra)). Where, however, no consignee 
is named at all, the goods remain under the control of the shipper. There 
is then no clue as to the person by whom they will be dealt with at the neu- 
tral port, which is the ostensible destination, or in what manner they will be 
dealt with. In war time a prudent shipper would realize that the failure to 
name a consignee, whose identity and position in the neutral port can be 
investigated, is a defect in the ship’s papers, which will normally be regarded 
ina Prize Court as a subject of reasonable suspicion. It is a further matter 
of adverse suspicion that there was no navicert for the goods. This docu- 
ment would normally be attached to the manifest, if there had been a mani- 
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fest, and even if it is not obligatory in the case of a coasting voyage such as a 
voyage from Vigo to Barcelona, to procure it would at least be a natural and 
ordinary precaution. 

It is here unnecessary to rely on articles 2 and 3 of the Order in Council, 
Reprisals (Navicerts), German and Italian Restriction (Statutory Rules and 
Orders 1940, No. 1436, dated July 31, 1940), in particular article 3, sub- 
clause (1), which provides that goods consigned to any port or place from 
which they might reach enemy territory or the enemy armed forces, should, 
if not covered by a valid navicert, be deemed to have an enemy destination 
until the contrary is established. The Chief Justice did not found his de- 
cision on the Order in Council, nor do their Lordships. The absence, how- 
ever, of a navicert, which it was admitted the vice-consul at Vigo might 
have given in a proper case if applied for, may fairly be regarded as in some 
degree a further element of suspicion. Their Lordships do not therefore 
need to consider questions which might be raised as to the validity and 
effect of the Order in Council. One further circumstance of suspicion may 
be mentioned—namely, the strip of paper which was wrapped round the 
sides of the tins. The tins themselves had printed on the metal a descrip- 
tion of the contents in various languages, including English, Italian and 
others. This is not a matter which could call forcomment. But the super- 
imposed paper wrapper had a description only in Spanish and Italian. This 
may be taken to contemplate the probability that the tins would go to 
Italy. It would not in itself raise a case of reasonable suspicion, though it 
does also to some extent go to support the other elements which point to an 
Italian destination. 

Their Lordships are of opinion that the various circumstances to which 
they have adverted constitute a very strong case of reasonable suspicion. 
It must now be seen how the appellants claim to show that Barcelona was 
not merely the ostensible but, so far as rested on the appellants, the ultimate 
destination of the goods. The proper witness to prove that the real object 
of the adventure was to send the goods to a destination other than the 
enemy in Italy was the responsible representative of the claimant company. 
He could have produced any contracts under which the goods were shipped, 
and correspondence with consignees or buyers or agents for disposal of the 
goods in Barcelona. He could have explained the circumstances which led 
to the shipment, the nature of the market or demand for tinned fish in 
Barcelona, and that such a shipment was made in the ordinary course of 
trade. No such person was called. No such evidence was given by any- 
body. The evidence which was given, that tinned fish was labelled in dif- 
ferent languages, relates merely to a not very important aspect. In truth, 
there was nothing that could fairly be regarded as affirmative evidence to 
dissipate the suspicious character of the case, or to show that Barcelona was 
intended or contemplated by the appellants as the real and ultimate des- 
tination. Their Lordships therefore see nothing to justify them in differing 
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from the judgment of the Chief Justice condemning the cargo of 3,428 cases 
of tinned fish as destined for Italy and as conditional contraband. The 
Court is entitled to take notice that a large consignment of foodstuff such as 
that in question is to be regarded as calculated to increase the total war 
effort of Italy, whether as intended to be actually supplied to the armed 
forces or for feeding the civil population behind the lines. The Court can 
also take notice that if there is, as suggested, a Spanish decree forbidding 
export of contraband to Italy, such decree may be, and frequently is, sub- 
ject to evasion. 

Counsel for the appellants has contended that a decision against the ap- 
pellants can only be based on findings of fact which go beyond the legitimate 
limits of judicial notice, and has relied on certain observations in Common- 
wealth Shipping Representative v. Peninsular and Oriental Branch Service (39 
The Times L. R. 133; [1923] A. C. 191) to the effect that, though the Court 
may take judicial notice of the existence of a state of war between this 
country and another, it may not take judicial notice of particular facts. The 
argument appears to be that judicial notice could not be taken of facts such 
as the position of Genoa as a war base of supplies in Italy, or a practice of the 
Italian Government, as ruler of a totalitarian State, to take the goods for its 
own use or for disposal in whatever way would best help the war effort. No 
doubt these, and similar matters, must be considered before the Court can 
arrive at a case of reasonable suspicion. But, in their Lordships’ opinion, 
these are matters of common notoriety which, as on one occasion Lord 
Stowell said, could be acted on by the Judge in a Prize Court. Similarly, 
in the Rosalie and Betty ( (1800) 2 Ch. Rob. 348, at p. 344), Lord Stowell said, 
of the duty of Judges of Prize Courts, ‘‘they are not to shut their eyes to what 
is generally passing in the world. . . . Not to know these facts as matters of 
frequent and not unfamiliar occurrence, would be not to know the general 
nature of the subject upon which the Court is to decide; not to consider them 
at all, would not be to do justice.’’ Lord Stowell was there dealing with the 
various devices used to cover property of the enemy. The same may be 
truly predicated of the devices used to cover the conveyance of contraband 
to an enemy destination, particularly where the adventure involves a con- 
tinuous voyage beyond the ostensible to the actual destination. 

The present case strikingly illustrates how helpless a Prize Court would 
be but for the rules which it has developed of proceeding in the first stage on 
reasonable suspicion based largely on its experience of ‘‘the general nature of 
the subject.’’ A shipper who made the shipping documents meagre and un- 
informative, and abstained from giving evidence at the trial, would get away 
with the goods but for the rules on which the Court acts. The analogy of 
the English criminal law that a man is presumed to be innocent until he is 
proved guilty cannot be applied in these cases for many reasons. One is 
that it is not a criminal offence for a neutral to carry contraband, though the 
goods may suffer the penalty of confiscation. Another is that Prize Courts, 
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for good reasons as already explained, have adopted their own rules. The 
claimant is not a prisoner on his trial, but a party who appears to establish 
his own case that the goods should be released to him. After all, the claim- 
ant who knows the true facts is the person who can dissipate the suspicion, 
if the circumstances are such that he can do so. If he is to succeed in his 
claim it is for him to satisfy the Court. 

In the result, in their Lordships’ judgment, the decree of the Chief Justice 
should be upheld and the appeal dismissed with costs. They will humbly 
so advise his Majesty. 


BOOK REVIEWS AND NOTES 


Transactions of the Grotius Society, 1942. Volume 28: ‘‘Problems of Peace 
and War.” London: Sweet and Maxwell, 1943. Pp. xxiii, 176. 15S. 


These papers (read before the Grotius Society in the year 1942), are of 
great interest to anyone concerned with the international law of the future. 
Only one paper, the first, deals with problems arising directly out of the pres- 
ent war. This article, by Dr. Kuratowski (formerly of Wilno), considers 
questions of international law presented by the operation of foreign naval, 
military, and air force courts in the United Kingdom. Such questions in- 
clude: jurisdiction; immunities; arrest and extradition; effects of sentences 
from the point of view of British law. 

Dr. Weis (formerly of Prague) deals with international criminal law in 
time of peace, and his paper should prove invaluable to those who hope to 
curb subversive international propaganda in the future and repress acts 
likely to provoke friction and war. He considers 1) crimes against peace 
and the common law; 2) criminal law and international conventions; 3) the 
Spa Convention of 1920; 4) the movement for the creation of criminal law 
for the protection of peace, culminating with the signature, by twelve states, 
of the Convention for the Creation of an International Criminal Court 
(December 16, 1937); 5) rules of criminal law for the protection of peace in 
the future; 6) criminal law and moral disarmament. 

“International law and the causes of war” is the topic of a paper by 
Professor Goodhart (Oxford). Maintaining that the vital post-war problem 
is international security, the author insists that security must come before 
social reform, and must precede, rather than follow, disarmament. ‘“ Nei- 
ther democracy, nor international socialism, nor disarmament will prevent 
war unless the society of nations is so organised that the danger of war is 
minimized” (p. 70). Security cannot be attained without 1) the acceptance 
of the view that all aggressive wars are criminal, and 2) the establishment of 
just and permanent boundaries (p. 78). 

Brief notes are included of a lecture delivered to the Society by Professor 
Rappard (Switzerland) on the constitutional history of the Swiss Republic. 
The following excerpt from these notes is of particular interest: 

“The binding force always remained collective security. This seems 
to have worked mainly because the Swiss, being a warlike nation, were as 
a rule ready to fight and defend their common freedom. This has kept 
them out of many wars and allowed them to survive in others. Js not 


the greatest danger to peace an excessive love of peace and the consequent soft- 
ness and unpreparedness against aggression?”’ (italics supplied) (p. 85). 


No practical plan for a future world organization can afford to neglect the 
authoritative study by Mr. Jenks (Adviser to the International Labour 
Office) entitled ““Some legal aspects of the financing of international institu- 
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tions.’’ On the basis of long practical experience and exhaustive study Mr. 
Jenks offers thirty suggestions, which unfortunately cannot be reproduced 
here. He outlines methods for singling out distinctive sources of revenue, 
independent of national control, to be assigned to world bodies for the financ- 
ing of their work. Other revenues may be derived from contributions, fees 
for services rendered, and loans, while some non-controversial activities of 
the world authority might be placed on an endowment basis. Many other 
interesting suggestions are made, notably a proposal for reserve funds to tide 
international institutions over any future periods of emergency (p. 125 ff.). 

Approaching the subject of the future law of nations from the point of 
view of the psychiatrist and student of the philosophy of law, Dr. Ranyard 
West, author of the well-known work, Conscience and Society, concludes after 
an inquiry into the inner recesses of human nature that “only if its members 
have found or are given a law which will hold them against themselves, can a 
political community continue to exist beyond the first inevitable gust of 
prejudice and passion” (p. 147). States must be controlled by positive law, 
for otherwise they will be unable to keep their promises against their own 
subsequent self-interest. He suggests—a very controversial conclusion— 
that a beginning has been made in Triepel’s doctrine of ‘“‘ Vereinbarung,” 
with its merging of the wills of states in a “‘Common Will” (p. 148). 

In a final chapter the report of a special committee on the Status of State- 
less Persons, introduced by Dr. Bisschop (London), is presented and is 
discussed. Of special importance to those interested in the international 
protection of individual rights is the proposal that ‘‘as a member of the world 
community the individual should be able to call for protection by the com- 
munity” (p. 155). Even more, the individual has a right to call for protec- 
tion against his own state if oppressed by the latter. ‘‘The individual can- 
not be left to the arbitrary power of the State to which he belongs”’ (p. 157). 
Finally, the state ‘becomes a part of the world community and such com- 
munity assumes sovereign rights under the law of nations, leaving to the state 
a restricted sovereignty for municipal purposes only” (p. 155). 

JoHN B. WHiTTON 


World Court Reports: A Collection of Judgments, Orders and Opinions of the 
Permanent Court of International Justice. Vol. IV (1936-1942). Edited 
by Manley O. Hudson. Washington: Carnegie Endowment for Inter- 
national Peace, 1948. Pp. xvi, 513. Indexes. $2.50. 

The previous three volumes of this indispensable set of World Court 
Reports have already been reviewed in this JouRNAL (Vol. 33, p. 801). 
Volume IV follows the excellent plan and arrangement of the earlier volumes. 
It is appropriately dedicated ‘‘To the memory of Ake Hammarskjéld,” 
Registrar and Judge of the Permanent Court of International Justice, ‘‘ whose 
genius for administration and for friendship contributed to the success of the 
Court during sixteen years.” 
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As in the case of the former volumes, the usefulness of Volume IV of the 
World Court Reports is greatly augmented by thorough and intelligent docu- 
mentation which makes possible the study of the reported cases without 
constant and inconvenient reference to other sources. A preliminary section 
entitled ‘‘Instruments and Information relating to the Court, 1936-1942” 
contains the Revision Protocol of 1929, the amended Statute of the Court, 
the Rules of Court, the Declarations and Signatures relating to the Optional 
Clause, and the revised resolution of 1936 concerning the Court’s judicial 
practice. It also contains lists showing the membership of the League, the 
Judges of the Court, and the dates of the meetings of the Court during the 
six-year period covered by the present volume. In addition to a table of 
contents and indexes, there are alphabetical, chronological, and serial tables 
of the cases and the parties involved. The Editor’s notes and bibliographies 
preceding each case, which were outstanding features of the first three vol- 
umes, are continued in unabated usefulness. 

The ten cases contained in the volume are legally interesting rather than 
internationally important so far as the questions involved are concerned, but 
they give ample evidence of the vitality of the Court and of the ability of its 
judges. The fact that the editor is also a judge of the Court who took his 
seat on the bench on October 8, 1936, and participated in the final decision of 
the then pending case, the first reported in the volume, and in all the following 
cases, lends added interest and authority to the work, particularly for Ameri- 
can readers. Judge Hudson dissented in the first case in which he partici- 
pated, the Pajzs, Csiky, and Esterhdzy case between Hungary and Yugo- 
slavia involving an appeal from the Hungaro-Yugoslavian Mixed Arbitral 
Tribunal (p. 93 at pp. 143-148), in company with four other members of the 
Court including such distinguished judges as Anzilotti and Hammarskjéld. 
More than one of the dissenting judges, including Anzilotti, took occasion to 
note their concurrence in the views expressed by Judge Hudson. Judge 
Hudson dissented in three other cases and filed a separate concurring opinion 
in two other cases. Of special interest perhaps to lawyers are his dissenting 
opinions dealing with questions relating to a “preliminary objection” as 
against a defense going to the merits in the Panevezys-Saldutiskis Railway 
case between Estonia and Lithuania (p. 341 at pp. 375-379), and in the case 
of the Electricity Company of Sofia and Bulgaria between Belgium and 
Bulgaria (p. 388 at pp. 434-436). 

The subject index is sufficiently detailed to be really useful. The index of 
persons might, it is believed, be properly expanded beyond a bare list of the 
pages referring to the particular person involved. Atleast an attempt might 
have been made to differentiate between really important references such, for 
example, as the dissenting opinion of a judge, as against a mere indication of 
the fact that a judge sat ina case. But where so much has been done for the 
convenience of the reader it seems almost ungracious even to mention this 
small matter. 
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Judge Hudson has once more made both the practitioner of international 
law and the teacher and scholar his debtor. 
C. DENNIs 


The Italian Conception of International Law. By Angelo Piero Sereni. 
New York: Columbia University Press, 1948. Pp. xii, 402. Bibliogra- 
phy. Index. $5.50. 

This book of 402 closely printed pages is the first systematic and compre- 
hensive account in any language of the history of international law in Italy 
from about 1150 a.p. to the present day. 

Within the limits of a book review it is only possible to give a rough idea of 
the rich contents of the work and of its manner of treating the subject. The 
book is divided into four parts: the Italian Renaissance (1150-1559), the 
period of decline and foreign rule (1559-1815), the period of the struggle for 
Italian unity (the ‘‘ Risorgimento’’) (1815-1870), and the period since 1870. 

The Italian Renaissance, the glorious period during which Italy was in all 
realms of culture and civilization the leading country of Europe, is also the 
period of Italy’s greatest contributions to the practice and theory of inter- 
national law. Many principles and institutions of international law were 
developed first by the Italy of the Renaissance. These included the princi- 
ple of the balance of power, the institution of permanent legations and con- 
suls, the development of an ordered diplomatic service (Venice) and of the 
law concerning diplomatic agents, an extensive network of international 
treaties (concluded by the Italian city-states inter se and with other Christian 
and Moslem States), the foundation of colonial companies in the East and 
the inauguration of the system of “‘capitulations,’’ asylum to political refu- 
gees, extradition, mediation and arbitration, granting of a minimum standard 
of treatment to foreigners, the beginnings of the law of prize, visit and search, 
prohibition of piracy, and the shaping of an international maritime law from 
the Capitula of Amalfi to the Consolato del Mar. 

In the field of theory the very revival of the study of Roman law became 
of the greatest importance for international law, so largely based on Roman 
law, either directly, or, in the jus naturae period, as ‘‘ratio scripta.”” The 
great Bartolus is for the whole world the father of the science of the Conflict 
of Laws. The same Bartolus with his doctrine of the “‘civitates superiorem 
non recognoscentes”’ laid the foundation of the doctrine of sovereignty and 
Machiavelli created the doctrine of ‘‘raison d’Etat.”” Bartolus conceived the 
idea of the transformation of the Holy Roman Empire into the present inter- 
national community, which, in consequence, is prior, not subsequent to, the 
coming into existence of the ‘‘sovereign States,” a theory recently strongly 
defended by Balladore Pallieri and adhered to by Sereni. This idea of sov- 
ereignty led to the disappearance of the theological ideology of the bellum 
justum, to the modern doctrine of the jus ad bellum and jus in bello, to inter- 
national law as a branch of law divorced from theology, as shown in the 
works of the great Alberico Gentili. 
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During the period of decline Italy’s contributions to the practice and 
theory of international law were very small; only in the field of neutrality 
are the writings of Galiani, Lampredi, and Azuni of any importance. 

During the ‘‘Risorgimento” Italy’s greatest contribution was the first 
Italian school of international law, the ‘‘school of nationalities’? (Mazzini, 
Mancini, later Mamiani, Fiore, and Fusinato). 

In the period since 1870 Italy’s greatest contribution lies equally in the 
field of theory: the Italian positivist school of international law, headed by 
the great Dionisio Anzilotti and many able followers. This school had its 
own evolution, as shown in the work of the Kelsen-influenced Perassi, and 
its critique, either by adherents of natural law, such as Del Vecchio and 
Salvioli, or by an equally positivist school, led by Balladore Pallieri. Out 
of this development arose the unified, equally strongly positivist Italian 
school of international law. Contrary to the Soviet Union and National- 
Socialist Germany, Italy has never had a fascist school of international law. 

The treatment of these rich materials in this volume is excellent. The 
book is a mine of information and contains abundant data and a practically 
complete bibliography of Italian writings on international law since the 
Middle Ages. It analyzes thoroughly all important Italian contributions to 
the practice and theory of international law. It gives a full exposition and 
critique of Bartolus, Gentili, and many other writers. It contains an admir- 
able account and an intensely objective critique of the “principio di nazion- 
alita.” The full exposition and critique of Anzilotti, of the Italian positivist 
doctrine, and of its evolution is of the greatest importance. There is no 
room here for critical remarks, but this reviewer has already taken the posi- 
tion that the dualistic doctrine of international and national law, whether in 
the version of Anzilotti or that of Balladore Pallieri, is untenable. Anzilotti 
indeed, later strongly influenced by Kelsen and Verdross, often contradicts 
his own theory; in the Austro-German Customs Regime Case, for example, he 
points out that sovereignty can mean only “that the state has over it no 
other authority than that of international law,” and thus adopts Verdross’ 
conception of sovereignty as “‘ Vélkerrechtsunmittelbarkeit,’’ which, of course, 
is an expression of the monistic doctrine of the primacy of international 
law. 

But the most important and most valuable feature of Sereni’s treatment 
lies in the fact that he always writes as a scholar, as a true member of the 
Italian school with its strictly juridical approach and its clear distinction 
between international law and international polities. Although exiled from 
Italy, the author is an Italian, who deeply loves his country and certainly 
suffers when he thinks at Italy’s present fate. But the scholar, however he 
may suffer as a man, as a scholar must keep his attitude of objectivity, im- 
partiality, and neutrality toward his object. The scholar’s only legitimate 
interest is the search for truth. And the search for truth is Sereni’s guiding 
star. The book is a great achievement. 

Joser L. Kunz 
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Copyright Protection in the Americas under National Legislation and Inter- 
American Treaties. Law and Treaty Series, No. 16, Issued by the Juridi- 
cal Division, Pan American Union. Washington: Pan American Union, 
April, 1943. Pp. 2, 89. Mimeographed. 

In the preparation of this volume the Juridical Division of the Pan Ameri- 
can Union has presented conclusive evidence of the need for study of the 
copyright situation in the Western Hemisphere with a view to obtaining a 
clarification of procedures and greater uniformity in legislation. 

The twelve page introduction contributes a useful summary of the Inter- 
American Conventions in regard to Copyright and an account of Inter- 
American recommendations of the last decade that have urged specific 
policies in regard to the improvement of Inter-American copyright relations. 
Through its illustration (p. 2 f.) of the problems and costs to an individual 
author who tries, under the present laws, to obtain protection for any liter- 
ary or artistic work in all the Republics of the Hemisphere it offers conclusive 
argument that simplification and uniformity of procedures in the practice of 
Inter-American copyright protection are greatly needed. 

There is no suggestion that in view of modern methods of diffusion and 
communication the case may be argued for an Inter-American copyright 
legislative convention to be implemented by the enactment of identical laws 
in the signatory states. Instead, the desired simplication and uniformity are 
to be achieved by means of an improved Inter-American convention and ac- 
commodating reforms in the legislation of each of the 21 sovereign states. 
Such reforms, it is hoped, will be initiated by the states themselves after 
study of the copyright situation which the picture of Copyright Protection in 
the Americas presents. 

The Pan American Union has already undertaken, on the basis of para- 
graph 2 of Resolution XX XIX of the Eighth International Conference of 
American States, the preparation of a Draft Convention on the Protection of 
Literary, Scientific, and Artistic Works to be submitted to the consideration 
of the Governments of the American Republics in the near future. 

EpitH E. WARE 


Canada in World Affairs: Two Years of War, 1939-41. Edited by R. Mac- 
Gregor Dawson. New York: Oxford University Press, 1943. Pp. viil, 
342. Document B. Index. $3. 

The Canadian Institute of International Affairs, in its brief fifteen years of 
existence, has already done much to stimulate serious study of international 
relations. Professor Dawson’s book, produced with the help of other schol- 
ars and under the auspices of the Institute, is the most authentic record of 
Canada’s first two years of war. It is the second volume of a series begun in 
1941 and concerned with surveying biennially ‘the forces which determine 
the international position and policies” of the Dominion. It is intended to 
help us in “‘assessing the circumstances which made Canada a leading bellig- 
erent against the Axis.” 
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The work falls into three Parts: the Political Scene, the War Effort, and 
External Relations. 

For Canadians the most profitable reading is to be found in the chapters 
dealing with the new and complicated problems of war-time economics. 
For Americans probably the unbiased account of Canada’s domestic politics 
and of the development of her relations with the United States, Great Brit- 
ain, and other countries will be found of equal value. 

The topical method adopted involves much repetition, but it also enhances 
the value of the book as a work of reference. The obvious handicap under 
which the able author labors lies in the fact that he must stop short of climax 
or conclusion,—before the Plebiscite in home politics, and before Pearl 
Harbor in military events. It is therefore to be hoped that the final war- 
volume will review the whole story from the beginning. 

In essence the political chapters reveal the recent growth of Canada in the 
qualities of mature nationhood, her abandonment (as reflected progressively 
in the Prime Minister’s speeches) of her historic isolationism, her slow reali- 
zation of her central position in ‘‘ geopolitics,’ her generally happy and inti- 
mate collaboration with the Motherland, her steady integration into the 
North American defence and economic systems (facilitated by American 
“assistance magnanimously given’’ and by the personal friendship between 
President Roosevelt and Mr. Mackenzie King), and, finally, her less impor- 
tant relations with Japan, ‘‘ Vichy”’ and the ‘“‘Governments in Exile.” 

Under the pressure of war and the violent shock of the French collapse 
Canada’s economic trend has been toward an “industrial revolution” in 
which the Government ‘‘has taken over the responsibility of planning and 
directing the entire economic life of the nation’? by means of multiple con- 
trols, the techniques of which are here fully explained. The Canadian de- 
mocracy has been ‘‘compelled to remodel its political and economic system in 
order to meet totalitarian states on terms of approximate equality.” To 
what extent this transformation will prove temporary or permanent is the 
subject of growingly anxious debate among Canadian parties and classes in 
the opening weeks of 1944. 

Part IV consists of the principal documents of the period, including 
Canada’s War Plans, Prime Minister Mackenzie King’s speech on Canadian- 
American Relations (November 12, 1940), the Ogdensburg Agreement, the 
Great Lakes-St. Lawrence Basin Agreement, the Hyde Park Declaration, 
and the Atlantic Charter. 

S. Mack EasTMAN 


The Peace We Fight For. By Hiram Motherwell. New York and London: 
Harper and Brothers, 1943. Pp. xii, 281. Appendix. Index. $3.00. 


A delay such as has occurred in reviewing Mr. Motherwell’s book consti- 
tutes a severe test for a study dealing with a period of transition and post- 
war problems. Few among the vast array of books belonging to this category 
could pass this test with equal success. The time which has elapsed since 
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its publication has placed its merits in a particularly favorable light. If 
UNRRA, which has been created in the meantime, has allayed some of the 
apprehensions which were very much in the foreground prior to the Atlantic 
City Conference of November last, Mr. Motherwell’s text, written long before 
the idea of UNRRA crystallized, sketches the problems, dangers, and re- 
sponsibilities of the first transition period with a freshness and directness 
which we have lost in the meantime. 

Mr. Motherwell merits special commendation for his comprehension of 
continental European psychology, a comprehension gained in extensive trav- 
els and contacts all over Europe but especially due to an instinctive under- 
standing of foreign mentality. Another major virtue found in his approach 
is his faculty of combining healthy pessimism regarding likely developments 
with a basic belief in the survival of positive forces, common sense, and some 
nuclea of integration even among the victims of the present world débacle. 
If one is prepared to accept at all the author’s method of “‘ creative guessing” 
one cannot deprive Mr. Motherwell of a front seat among the planners of a 
bright new world. 

Motherwell’s chief thesis is that Europe will, after the war, be in a very 
advanced state of what he calls fragmentation, extending over the fields of 
economics, currency, transportation, and administration, and his suggestions 
for the second stage, that of reconstruction, are based on this assumption. 
The arguments and reasons which he adduces to prove his point are presented 
with an unusual brilliance, sweeping the reader into a mass of constructive 
suggestions which are convincing to the degree to which one is prepared to 
accept his basic assumption. 

It is obviously impossible to discuss critically in a short review Mr. 
Motherwell’s chief theses, and even less the numerous concrete hints to the 
victors for the day after the collapse of Hitlerism. It must therefore suffice 
to make a few remarks on certain particular points. 

Mr. Motherwell is particularly interested in the relief aspect of the imme- 
diate after-war period. To feed Europe will certainly be one of the most 
important tasks facing the United Nations. But he, and many who think 
like him, seem to go too far in assuming that “the craving for food in post- 
war Europe will be a universal emotion interpenetrating all political impulses 
and ideas. Get control of that and you have a people .. .” Firstly, not 
all the European peoples are equally starving; propaganda statements 
emanating from official and unofficial European sources have given a some- 
what distorted picture of the actual situation. Secondly, certain experiences 
after the last war suggest caution in this respect. Professor Carr recently 
reminded us of the fact that the Slovenes in some of the territories adjoining 
utterly disorganized Austria voted for Austria in the Carinthian plebiscite of 
1920 in spite of the fact that joining Austria at that time meant starvation 
whereas joining the newly created Servo-Croat state would have meant 
immediate access to food. 
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The reviewer has found one major gap in Mr. Motherwell’s grand design. 
Continually stressing the centrifugal forces, he hardly contemplates the 
possibility of unifying patterns being imposed by the occupational forces, not 
to speak of the possibility that, in some countries at least, centralized na- 
tional authorities may gain control in a surprisingly short time. Europe 
will be a shambles, to use one of Mr. Motherwell’s favorite expressions, but 
there is in old established countries also a community of feeling which may 
shame the victors and confound the pessimists. 

In foreign affairs Mr. Motherwell, writing long before the Moscow and 
Teheran Conferences, is unduly optimistic regarding Russia’s restraint in 
European affairs. He assumes, for instance, that ‘Russia will insist on 
permanent free ports in the Baltic countries and on free transit of her com- 
mercial goods in both directions,” without realizing that the “‘plebiscites”’ 
staged in 1940 constituted in the opinion of the Kremlin the last word re- 
garding the territorial fate of these countries. He is more realistic regarding 
Anglo-American relations when he stresses not only the possibilities of closer 
Anglo-American coéperation within a ‘‘total world settlement’’ but also— 
on the other hand—the possibilities of rivalry. With most of the more 
realistic architects of the future he desires, but does not believe in, the possi- 
bility of a world state, a world federation, or a world agency compelling 
compliance with its decision. He sees in the future codperation of Britain, 
America, Soviet Russia and China the only possible concrete ‘organizing 
center of a future world league.” 

Mr. Motherwell is an imaginative and lively writer who has carried into 
his new career of a writer of books and serious magazine articles some of the 
journalist’s virtues and few of his defects. His volume stands out as one of 
the very few books on post-war problems that can be warmly recommended 
to the experts, public officials, and statesmen who are to be entrusted with 
the planning of tomorrow. The author remains an amateur rather than a 
professional, but he is a first-class amateur. The statesmen would do well to 
associate men of Mr. Motherwell’s quality in their endeavors when they ac- 
tually begin blue-printing the future—a temptation to which the author 
fortunately does not succumb. 

EGon RANSHOFEN-WERTHEIMER 


Federation: the Coming Structure of World Government. By Howard 0. 
Eaton and others. Norman, Oklahoma: University of Oklahoma Press, 
1944. Pp. xii, 234. Appendix. Index. $3.00. 


The present volume offers a draft Constitution for the United Nations by 
Professor Howard O. Eaton and a series of articles by various authors. Ina 
concluding chapter, Professor Cortez A. M. Ewing gives the following survey: 
the federal solution of the problem of security in historical perspective, dis- 
cussions on the theory of federalism and on presumed impediments to the 
achievement of world federation; finally, reactions of statesmen (Messrs. 
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Wendell L. Willkie, Henry A. Wallace and T. V. Soong) to the prospect of a 
world state. 

Out of seventeen articles, only two specifically refer to Professor Eaton’s 
plan. One is a comment by the author, limited, however, to Money and 
Credit; in the other an alternative to Professor Eaton’s solutions: a bi- 
cameral legislature (both Houses directly elected by the ‘‘citizens of the 
United Nations”) and a parliamentary executive, is presented by Mr. G. 
Merle Bergman who advocates a uni-cameral body elected by the national 
legislatures of the Member-States and a President directly elected by the 
citizens among nominees of the legislature.! 

Professor Eaton’s text,—the 22d version, so the Preface tells us,—is a 
mature study, free from national bias. Assuming that world federation, such 
as visualized here, is within the realm of practical politics, would the text as 
it stands constitute an appropriate basis for international negotiations? 
Frankly, no. It is much too exclusively a projection on the world scene of 
Anglo-Saxon concepts and traditions, with all the peculiarities which that 
implies. It is first a matter of language: how would this read in French, 
German, Spanish? It is, however, more than a question of drafting, im- 
portant as that is. This text has not yet gone through the crucible through 
which any text should go in order to become, as the Statute of the Permanent 
Court of International Justice, a fundamental law which all nations may re- 
gard as their own. In order to make it cosmopolitan, a drastic revision, a 
complete mise au point of the text would be required. 

If the 15 other chapters do not contribute to the elucidation of the plan, 
most of them are, in themselves, of great interest; furthermore, taken as 
a whole they lead the reviewer to the conclusion that the students of inter- 
national affairs who contributed to this volume are largely in agreement with 
Professor William P. Maddox when he states (p. 121) that ‘‘there can be no 
such thing as a federation which includes totalitarian regimes denying free 
political action’’; as it should be obvious that good intentions are not 
enough, political maturity would seem essential and steadiness in the tradi- 
tions of representative government, most desirable, for active participation in 
a federation of the kind Professor Eaton has in mind. If regimented, im- 
mature and fickle representations came to dominate, with their votes, the 
Assembly of the peoples, catastrophe might ensue. The conclusion of Pro- 
fessor Maddox’s article that ‘‘a universal federation, in any approximate use 
of the term, is merely a distant dream” (p. 122) appears to the reviewer to 


1 As to the Legislative, it is interesting to compare these solutions with that of Dr. Arnold 
Brecht (European Federation; the Democratic Alternative, in Harvard Law Review 1942, 
p. 561). Inspired by the organization of the Diet of the Germanic Confederation, Dr. 
Brecht’s solution combines in a uni-cameral Assembly the two principles of voting power 
measured by population and State equality (the latter disregarded by both Professor Eaton 
and Mr. Bergman). Dr. Brecht’s Assembly, however, is one of representatives of govern- 
ments, not of the people. 
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prove the need for a revised League of Nations, buttressed by federal solu- 
tions, either regional, or, if world-wide, limited to advisory bodies of repre- 
sentatives of the people, or to certain technical fields. 

In connection with a strengthened League of Nations, Professor Pitman B. 
Potter’s article on Sanctions, a methodical analysis by ‘‘ occasion, procedure, 
organization, modalities and value”’ should be specially mentioned here; it 
materially contributes to the elucidation of a vital subject. This reviewer 
particularly appreciated the statements that ‘automatic sanctions in any 
literal sense are figments of the imagination” and that ‘‘no system should 
leave to the aggrieved individual State the decision to apply sanctions,” 
statements which lead us into the heart of the world problem as it confronts 
us today: the primary need for compulsory jurisdiction of the Permanent 
Court of International Justice. When Professor Potter says that ‘“‘the 
decision to employ sanctions”’ must be entrusted “to a federal! council or 
even to independent executive authorities” this reviewer takes it that he is 
not thinking primarily of the decision of a dispute found justifiable by the 
Court, but of the subsequent decision to enforce such decision if Parties fail 
to comply with it, also of the case of aggression or other unlawful act where 
no dispute existed or was submitted to arbitration or adjudication. 

Another contribution which should be specially mentioned in this Journal 
is that of Professor Carl J. Friedrich on Rights, Liberties and Freedoms. 
More optimistic than Dr. Arnold Brecht (in the article mentioned above), 
whose freedoms for Europe appear to fall short of an European standard, 
Professor Friedrich looks towards free discussion and independent voting to 
gradually discover the principles which, “in the broadest terms” (p. 79) 
would be “‘most satisfactory to most men”’; but, where Dr. Brecht insists on 
the indispensable judicial and executive machinery to make the freedoms 
live through international case law and enforcement, Professor Friedrich’s 
attention remains concentrated on the legislative aspect. 

For those who believe, with this reviewer, that the immediate importance of 
federal solutions is primarily European, Dr. Oscar Jaszi’s vision of ‘‘an eco- 
nomically reconstructed (agrarian reform) and politically federated south- 
eastern Europe under the protection of the democracies”’ is of vital interest. 

For the student of international affairs called upon to review so stimulating 
a book, the temptation is great to give undue emphasis to personal reactions. 
When an earnest and sincere attempt is made at harnessing the forces of the 
world for the enhancement of international justice, human freedom, peace, 
culture and welfare and one feels that the potentialities for good of the na- 
tion, or group of nations, to which one belongs have been overlooked or, at 
least, underestimated, that temptation is particularly hard to resist. This 
reviewer—a citizen of one of the States of the Oslo group—will not yield to 
it beyond suggesting three things: the importance of the Low Countries for 
the historical background of representative government, federal institutions 

1In the most general meaning of the word. 
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and what is commonly called a Bill of Rights; the international interest of 
the Swiss machinery for federal government, particularly the composition 
and the mode of functioning of the federal executive (Federal Council); the 
lessons in good government that all Far Eastern countries may derive from 
the example of the Dutch East Indies. 

JAN Hostie 


International Bearings of American Policy. By Albert Shaw. Baltimore: 
The Johns Hopkins Press, 1943. Pp. x, 492. Appendixes. Index. $3.50. 


Few Americans now living have observed the international bearings of 
American policy as long as Dr. Albert Shaw, now in his eighty-seventh year. 
First as a graduate student of history and political science at the Johns 
Hopkins University, where he was an intimate associate of Woodrow Wilson, 
later an editorial writer in the Middle West, then editor for many years of the 
Review of Reviews, and close friend of Theodore Roosevelt, as he continued to 
be of Woodrow Wilson, Dr. Shaw has occupied for a long lifetime a front-row 
seat in the history of American diplomacy. Incidentally, it was he who 
established the Albert Shaw lectures in diplomatic history at Johns Hopkins 
which have produced a row of 34 monographs, many of them notable contri- 
butions to the subject. It is a singularly gracious gesture for the Johns 
Hopkins Press to publish this book of retrospective reflections printed in the 
midst of this great world crisis which the veteran editor has lived to witness, 
and which it is permitted to hope he may be spared to see end in a peace of 
righteous victory. 

The volume is a series of disparate chapters on the principal international 
questions which have arisen during the last sixty years of American inter- 
national history, interspersed with editorials by the author on many of the 
points in discussion, reprinted from his earlier years. The most notable 
chapter, and in our opinion the best written one, is an essay penned over 
sixty years ago, when Albert Shaw was a student at the Hopkins, and pub- 
lished in the International Review for April, 1883, on ‘‘The Growth of Inter- 
nationalism.” If there is a central theme to the book, it is that the growth of 
internationalism is a confirmed tendency of modern and particularly of con- 
temporary times, and borne out by American policy. His parting sentence 
is characteristic of the whole volume: ‘‘ Union lies in the conceptions and 
purposes of well-disposed men; and this union of minds will create its own 
institutions.” 

SAMUEL FLaGG Bemis 


Foreign Relations of the United States. Japan, 1931-1941. Vols.I,II. Is 
sued by the United States, Department of State. Washington: Govern- 
ment Printing Office, 1943. Pp. xc, 947; lix, 816. Maps. Indexes. 
$2.25 and $1.75. 

The series of documents issued by the Department of State covering our 
relations with Japan from the time of her Army’s entry into Manchuria to 
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that of her Navy’s attack on Pearl Harbor, from 1931 to 1941, is replete with 
revelations, direct and indirect. Some only corroborate facts generally 
known by close observers of events across the Pacific while others are new to 
even such students. The volumes are intended, as the brief preface says, to 
present a comprehensive record of the diplomatic relations between the 
United States and Japan “in regard to matters related to the causes 
of the conflict between the two countries.” ‘It was obviously impos- 
sible to include an absolutely complete selection of even the more im- 
portant of the pertinent reports coming to the Department . . . Therefore 
only reports of special significance have been selected.’”’ But if we have not 
the whole story we certainly have been given ample material to show that 
our government made a mighty effort to be fair and reasonable, and for what 
has been given we can be grateful—and also proud. There is probably no 
other Government but the British which would have made public so much at 
so early adate. The publication is testimony to a fine measure of integrity, 
for the papers show some of the blunders that our own Government made and 
also some of the honesty of the nation we now propose to bring to ‘‘ uncondi- 
tional surrender.”’ 

The volumes are replete with statements by the Japanese which were false, 
some made deliberately and some inadvertently. This was due at times to 
the presence of dishonest men in the Japanese Foreign Office, but not always. 
At other times it was due to the fact that honest Foreign Ministers and 
Ambassadors were themselves deceived by their Ministry for War—notably 
when Baron Shidehara, as honorable a man as ever held office in any govern- 
ment, made statements regarding the entry into Manchuria which proved to 
be contrary to fact. But besides the false statements there are others so 
straightforward that they were unmistakable in their meaning. They were 
clear and deliberate warnings to us of what the Japanese Government, 
dominated by its war Ministry, intended todo. And these show that it was 
not they who deluded us so much as we who deluded ourselves in refusing to 
believe what they stated deliberately and officially. We can hardly blame 
the deception all on the Japanese in view of such statements as the following, 
made by the Japanese Foreign Minister, Hachiro Arita, to the American 
Ambassador, Joseph C. Grew, and cabled by him to the State Department 
as far back as May 18, 1939. 


“If war were to break out in Europe—and he believes there is no im- 
mediate danger—and the United States becomes involved, the position 
which Russia might take might conceivably decide whether peace could 
be maintained between the United States and Japan.” 


“Japan,” the Minister went on, ‘‘is bound to Germany and Italy by 
the tie of anti-Communism and, as we deem it necessary, further 
strengthening of this bond is being seriously considered. But if any 
one should regard Japan, because she had taken such a measure, as 
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joining into the camp of totalitarian nations in opposition to the demo- 
cratic nations, he would surely be misunderstanding the true intention 
of the Japanese Government. Japan is not a totalitarian, no more than 
a democratic, state. She has an original constitution of her own which 
is centered around the Imperial family, and is based on the spirit of 
levying [allowing?] everything to have its own proper place, surpassing 
all ideas of antagonism. In joining hands with Germany and Italy we 
have no other purposes than to combat the destructive activities of the 
Comintern. If the United States, not understanding the true intention 
of Japan on this point, should base her future policies on such misunder- 
standing, it would bring about a deplorable situation not only respecting 
the relations between the United States and Japan but also in respect of 
the peace of the world.” 


“National defense,’’ said the Minister, ‘“‘has an economic as well as a 
military aspect. The United States is well equipped in both respects; 
however, while Japan has an army and navy strong enough to meet any 
military threat, her economic defense is inadequate; and she cannot en- 
joy a sense of security until the deficiencies in the latter respect have 
been made good.” 

The Minister on his own intitiative then turned to the subject of the 
so-called ‘“‘South Sea advance”’ and made to me the following conf- 
dential oral statement: 

“We understand that, since the military occupation of Hainan Island 
by Japan and the placing of the Sinnan Gunto (Spratly Islands) under the 
jurisdiction of the Formosan Government General, rumors have spread 
giving the impression as though Japan entertained some territorial 
designs toward the South Seas; that as a result certain interested coun- 
tries are apprehensive, and that even some Americans have a similar 
apprehension with regard to the Philippines. The Japanese Govern- 
ment consider it regrettable from the standpoint of Japanese-American 
friendship that such apprehension has been aroused. They are, there- 
fore, prepared, if the United States Government should desire that some 
step be taken by the Japanese Government for the purpose of dispelling 
such apprehension, to enter into conversation with the United States 
Government.” 


An uninformed man might have taken this last paragraph to mean that 
the Japanese Government was willing to discuss with the American the whole 
“South Sea advance,”’ but Ambassador Grew was no such man. He knew 
that Japanese naval men were advocating this and that all Arita was propos- 
ing to discuss was the security of the Philippines, which the Japanese would 
be glad to pledge if it would keep us out of the then probable war in Europe. 

This was only one of the many warnings given to us officially in the effort 
to persuade us not to interfere with what Japan was doing in the Far East, 
nor, moreover, with what Germany was then about to do in Europe. It is 
chosen only because of its early date, three months before the war in Europe 
began. On went the warnings—and at the same time the Army’s and the 
Navy’s aggressions—showing that they were determined and were confident. 
Finally came the unmistakable warning, the making of the alliance between 
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Japan and the Axis Powers, which took place in September, 1940, followed by 
the public pronouncement by Yosuke Matsuoka, then Foreign Minister, that 
this alliance was made with the purpose of deterring the United States from 
entering the war. 

This leads back to the question of how in face of the evidence could our 
Army and Navy commands at Pearl Harbor have been “off alert”’ on that 
memorable Sunday of December 7, 1941. It was hardly the State Depart- 
ment that was to blame. Even if the Department had not adequately in- 
formed the Navy, the press of the nation was headlining the gravity of the 
situation daily for eleven days prior to the attack, from November 26—the 
date of Secretary Hull’s definite though diplomatic refusal of Japan’s diplo- 
matic but definite demand for oil and other supplies and for a cessation of 
our assistance to China. The die had been cast. And yet the men in com- 
mand of the naval base that had been constructed solely with a view to Japan 
as the potential enemy refused to believe the Japanese would have the audac- 
ity to attack. The trouble is we would not believe what the Japanese had 
told us, that they were not afraid to go to war with us. We persisted in 
thinking that they were bluffing. 

There is one revelation which shows how even in a democracy like ours 
open diplomacy is impossible. When the war began in Europe, in 1939, the 
Japanese Government immediately called upon the British and the French 
to remove their naval vessels and troops from those sections of China oc- 
cupied by the armed forces of Japan. On being informed of this by cable 
from Ambassador Grew, Secretary Hull immediately, and, as he says, em- 
phatically, protested, through the Japanese Ambassador, Kenkichi Hori- 
nouchi, in Washington. An account of his lengthy argument is given. This 
intervention was, of course, in American interest, but it was nevertheless a 
direct and early alignment of the country with the nations fighting Germany. 
One reason why this protest could not have been made public at the time is 
the extent of the opposition it would have aroused from men like Colonel 
Robert McCormick and papers like his Chicago Tribune. From many 
quarters a screech of protest would have gone up that the State Depart- 
ment was “‘pulling British chestnuts out of the fire.” The politics and the 
freedom of speech in a democracy like ours compels a measure of secret di- 
plomacy no matter which party isin power. A Republican Administration 
would have been in the same predicament. 

Among the last two documents in the second volume are the communica- 
tions of the President to the Emperor of Japan and to the Congress of the 
United States, the one dated December 6, and the other December 8, 1941. 
Though both of these were made public at the time, they bear repeating. In 
the first the President said, ‘‘Only in situations of extraordinary importance 
to our two countries need I address Your Majesty messages on matters of 
state. I feel I should now so address you because of the deep and far- 
reaching emergency which appears to be in formation. Developments are 
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occurring in the Pacific area which threaten to deprive each of our nations 
and all humanity of the beneficial influence of the long peace between our 
two countries. These developments contain tragic possibilities.” In the 
message to Congress two days later he said, ‘‘ Yesterday, December 7—a 
date which will live in infamy—the United States of America was suddenly 
and deliberately attacked by naval and air forces of the Empire of Japan. 
. . . Lask that the Congress declare that since the unprovoked and dastardly 
attack by Japan . . . astate of war has existed between the United States 
and the Japanese Empire.” 

War was upon us months before the President’s message to the Emperor. 
The volumes are replete with protests, scores of them, made by the State 
Department to the Japanese Foreign Office against the bombing of Ameri- 
can properties and the infringements of American rights in China, and in 
July, 1941, we had at last, after finding our years of remonstrances ignored, 
issued the ‘‘freezing”’ order that cut off all but diplomatic relations. 

That the President and several Government Departments made mistakes 
in this long story there can be no doubt. But if any fairminded man thinks 
that another Administration could or would have handled the exceedingly 
complex situation any better he would do well to read these revealing 
volumes. The mistake of misjudging the Japanese defiance was an all- 
America blunder. We had belittled them so long that we had deluded 
ourselves about their determination and their capacity. They were going 
ahead, come what might, and we thought until too late that they would not 


“‘go the limit.”’ 
FREDERICK Moore 


Peace and War. United States Foreign Policy, 1981-1941. Issued by the 
United States, Department of State. Washington, Government Printing 
Office, 1943. Pp. xxii, 874. Index. $2.00. 

This volume, dated July 1, 1943, contains a publication previously released 
on January 2, supplemented—as was then promised would be done—by this 
later publication of the documents referred to therein. Nearly 600 pages of 
documents to the number of 271 constitute the substantiation of the State 
Department’s account or report to the nation as well as to the public of all of 
the United Nations. It portrays the manner in which during “the fateful 
decade”’ the Roosevelt Administration in general and the State Department 
in particular conducted our foreign relations. That decade “began and 
ended with acts of violence by Japan.’’ The beginning acts of aggression in 
Manchuria led to the enunciation of our non-recognition policy (Document 5, 
pages 159-160). This was an emphatic statement in support of international 
law and justice and a worthy exercise of the moral influence of this nation. 
This nation will never cease to be proud of the declaration of the so-called 
Stimson doctrine, but few realize that it threw down the gauntlet to Japan,— 
the gauntlet which was so treacherously picked up at Pearl Harbor. The 
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enunciation of Secretary Stimson’s doctrine put Japan on notice that she 
must yield or that sooner or later she must come into conflict with the United 
States. The citizen who reads the record as revealed in these documents 
must be impressed with the ability of our foreign representatives,—who kept 
the Department informed of the gathering clouds of war. Let him read the 
Miller report on the Nazis (pages 211-214) and Ambassador Grew's reports 
contained in documents 247 and 248, and especially his telegram of November 
17, 1941, in which he emphasized “‘the need to guard against sudden Jap- 
anese naval or military action in such areas as are not now involved in the 
Chinese theatre of operations. I take into account,’’ he stated, ‘‘the proba- 
bility of Japanese exploiting every possible tactical advantage, such as 
surprise and initiative.” 

Less commendable and more difficult to justify was President Roosevelt’s 
signing of the Neutrality Act, which did so much to tie our hands. No 
doubt it expressed the will of Congress but it was an opinion born of ignorance 
in regard to the significance of the international situation and was based upon 
the false belief that this country could remain neutral in the event of a 
European war. This is perhaps the one weak spot in President Roosevelt’s 
otherwise brilliant conduct of our foreign relations. 

The final series of documents indicate clearly that our relations with Japan 
were headed for a break and Secretary Hull himself on December 1, told the 
Japanese Ambassador “‘. . . one of these days we may reach a point when 
we cannot keep on as we are.”’ Evidently the record shows that it was no 
surprise that war came nor even that the Japanese might launch a surprise 
attack. The only surprise seems to have been due to the unexampled and 
crass inefficiency of those responsible for the defense of Pearl Harbor. It 
seems to have been the story of Aegospotami over again. Fortunately we 
have not been made to pay the same penalty as did the Athenian Republic. 

The Department of State has been blamed for not playing up the danger 
of war with Japan. Certainly every army and navy official was expecting 
the outbreak. Only the point of attack was perhaps unexpected. If the 
State Department gives out statements which emphasize the seriousness of 
the negotiations they render a peaceful solution just so much the more 
dificult. Insofar as relates to the Japanese negotiations Secretary Hull and 
the Department of State would seem deserving of high commendation instead 
of carping criticism. 

We should be grateful to the Department for this timely and most in- 
structive publication. Let Japan and the Nazis search their archives to 
match, if they can, this record to be read by the present generation and to 
demonstrate to all posterity the justice of our cause. 

ELLERY C. STOWELL 
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NOTES 


Intergovernmental Commodity Control Agreements. Issued by the Inter- 
national Labour Office. Montreal: International Labour Office, 1943. 
Pp. lviii, 221. Documents. Appendixes. Index. $2.00 paper. This is 
the first general work on the international control of raw materials to appear 
since the study by Wallace and Edminster (1930) and the somewhat more 
popular Markets and Men by Rowe (1936). Since the majority of the present 
basic systems of commodity control were established after 1938 and since the 
whole technique of commodity control has been very considerably altered by 
war, the publication of this new and carefully prepared study by the Inter- 
national Labour Office is particularly welcome. It should be very useful in 
all economic post-war planning. 

Nearly four-fifths of the book is devoted to a printing of the texts of the 
major international commodity control agreements, including the statements 
of policy made by the wartime commodity control agencies such as the 
Combined Raw Materials Board. Students should welcome the privilege 
thus accorded them of going to one source for this material hitherto available 
only in scattered documents. The first 58 pages of the book, though called 
‘“‘introduction”’ by the authors, really constitute an interpretation with con- 
crete proposals for future action, and it is with this section of the work that 
this review is mainly concerned. 

Commodity control agreements, to be effective in the long run, must aim 
at the expansion of consumption rather than the restriction of production. 
This end may be achieved by the establishment of a general international 
commodity control organization which would not be subject to the pressures 
of individual producing interests. Special authorities for the control of 
particular products would still exist but they would operate within the frame- 
work of the larger organization and would be required to submit to it periodic 
reports concerning their operations and probable trends of supply and de- 
mand. The principal consuming interests should also be represented on the 
international control body with authority to assist in the determination of 
policy and with access to all relevant information. This proposal, of course, 
stands in sharp contrast to the existing policy of allowing consuming inter- 
ests, if they are represented at all, merely to “‘tender advice.”” To safeguard 
the interests of labor, especially when the major producers are located within 
colonial areas, labor should be represented on the international body and the 
codperation of the International Labour Organisation should be sought. 
Other advantages of an international control office are listed: assisting in 
international relief, grading and quality, control the improvement of storage 
facilities, and conservation. By granting greater authority to the interna- 
tional control organization questions of interpretation will arise and these 
should be referred to a commercial division of the World Court. 

In view of the extensive authority to be granted the international control 
organization the authors’ conclusion that it must be ‘effectively integrated 
in a general pattern of international economic organisation”’ (xlii) appears to 
be an understatement. Some form of international government would also 
seem to be necessary. 

CarL KREIDER 


Collective Security: the Why and How. By Joseph H. Ball. Boston: 
World Peace Foundation, 1943. Pp. vi, 63. Bibliography. $.25. This 
small book by Senator Ball is a primer which should be widely read. Itis 
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the work of a liberal statesman who looks ahead and then does not shut his 
eyes upon what he sees. He castigates the dangerous fallacies which urge us 
to ‘wait and see”’ and which overcomplicate the problem of peace by assum- 
ing that all the complex problems of humanity must be settled before we can 
begin to have peace. 

Aware that we will soon forget what a close call we had in this war, the 
author warns that permanent militarism is incompatible with democracy, 
as is balance of power manoeuvering with war always the end result. He 
makes crystal clear that if the peace is to be kept it must be on the basis of 
principles that all nations can accept. Believing that only collective secu- 
rity can give our democracy a chance to live and grow, Senator Ball stands for 
a stronger League of Nations than we had before, one which can act in its 
councils by the two-thirds vote of democratically elected representatives, 
who have a true international police force behind them. He recognizes that 
we may not go so far now but feels that the appalling probability that our 
free institutions could not survive World War III should stimulate real 
progress. Nor is he deterred by those who ‘will be opposed to giving up 
even this unlovely right of unlimited national sovereignty—the right of the 
strong to conquer the weak if they feel so disposed.” 

Among other compelling things in the book is the sincerity of his tributes 
to the statesmanship of Woodrow Wilson. 

D. F. FLEMING 


The Future of South-East Asia—An Indian View. By K. M. Panikkar. 
New York: Macmillan Co., 1943. Pp.126. Index. $1.75. This interest- 
ing little book presents an original solution to many of the post-war problems 
of the much discussed colonial area of southeastern Asia. The originality, 
however, stems less from the form of government suggested for each of the 
countries than from the insistence of Mr. Panikkar that the future security 
and welfare of ‘‘ Further India’’ (South-East Asia) depend on India. 

The essential prerequisite of the writer’s scheme is “‘a free and stable gov- 
ernment in India, conscious of its responsibilities and capable of playing its 
part in South-East Asia.’’ The former political system of these countries 
would be “‘so modified as to ensure the participation of the local population 
in government and the gradual liquidation of the colonial system and its re- 
placement by a political organization which will in time guarantee the free- 
dom of the peoples of this area.’’ 

According to Mr. Panikkar, India should, after the war, be split into the 
two states of Hindustan and Pakistan, and joined with an independent 
Burma into a Triune Commonwealth, allied militarily with Great Britain for 
purposes of defense; Thailand and the Philippines would be independent, and 
the Netherlands Indies an autonomous, coequal partner in the Dutch Com- 
monwealth; Indo-China would be divided into the two states of Annam and 
Cambodia under the protection of, and in alliance with, France; finally, the 
various Malay states in British Malaya would be federated under a strong 
central government based on popular representation but under the guidance 
: Great Britain in a relationship similar to that of Panama and the United 

tates. 

_It is suggested that this evolution take place under the aegis of interna- 
tional supervision, the international authority to consist of representatives of 
Great Britain, the Netherlands with the Netherlands Indies, the United 
States, France, China, India, Australia, and possibly two members represent- 
ing other countries less vitally interested in the region. The period of politi- 
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cal tutelage, under well-defined safeguards, would be strictly limited to the 
time necessary for training the indigenous peoples to take up their own 
responsibilities. 

In general the writer shows an exceptionally good understanding of the 
complicated nature of the underlying problems of this vital area which is the 
source of much of the world’s supply of rubber, tin, oil, and other essential 
materials. Unquestionably India will play an increasingly important role in 
southeastern Asia but the author’s insistence that the whole region depends 
on India appears to have been slightly exaggerated by his spirit of Indian 
nationalism, especially as elsewhere in the book he has pointed out that de- 
fense depends on a system of collective security based primarily on the power 
of the United States and Great Britain and only secondarily on India and 
Indonesia. 

This little book, which is particularly interesting as the expression of the 
viewpoint of an Indian scholar, presents a reasonable and liberal compromise 
for the colonial powers and Asiatic nationalist groups and is a welcome contri- 
bution to the rather limited literature on the subject. 

DorotTHy GRANT JACQUELIN 


Winning the Peace in the Pacific. By S. R. Chow. New York: Mac- 
millan Co., 1944. Pp. xii,98. Index. $1.50. This first authentically Chinese 
view of the prerequisites to a Pacific settlement is a welcome contribution to 
current discussion of post-war plans. Brief as it is, Professor Chow’s book 
covers all the major issues in the field. Based on a thorough canvass of re- 
cent Western materials as well as his own first-hand knowledge of China, it is 
written simply and clearly yet with scholarly accuracy. 

Considerable progress has already been registered in one of the four major 
areas treated by Professor Chow. Abrogation of the unequal treaties by the 
United States and Great Britain and changes by Congress in immigration 
and naturalization laws affecting Chinese, both accomplished in 1943, have 
gone far to establish a status of full equality for China. This newly won 
position has since been strengthened by Chinese participation in the Moscow 
and Cairo conferences, so that it may be assumed as one of the given elements 
in the post-war Far East. The Cairo declaration also confirmed a number of 
points made by the author in a second field—that of the treatment of Japan. 
To the territorial provisions there stated the Chinese would add the retro- 
cession of Hongkong, apparently one of their essential demands. No strong 
view is expressed with regard to the Japanese Emperor; arguments pro and 
con are given, and then it is suggested that if the Japanese people themselves 
dispose of him the United Nations should approve. The need for effective 
disarmament of Japan is stressed. 

In the colonial field it is urged that India be given full freedom and that 
Korea, preferably with United States assistance, be aided in attaining free- 
dom as soon as possible. Independence is already pledged to the Philip- 
pines; other Southeast Asia dependencies should attain self-government by 
progressive stages. If Indo-China is mandated, China should receive first 
consideration as the mandatory power. Chinese nationals living in South- 
east Asia territories must be granted legitimate minority rights. 

The problem of post-war organization is handled by a suggested regional 
organization, with its own legislative and executive organs, a court with 
compulsory jurisdiction over justiciable disputes, an international military 
staff and force, and a permanent secretariat. Where required this regional 
body should dovetail with a world organ. It is interesting to note that Dr. 
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Hu Shih, in a foreword, opposes any such regional Pacific Council in favor 
of a single world-wide international agency. 

In his concluding remarks the author indicates that after the war ‘“‘China 
will most likely direct her political reconstruction towards the goal of consti- 
tutional democracy.”’ Though not so stated this also is likely to prove one 
of the significant influences upon the final outcome in the Pacific. Only a 
democratic China will be able to make the constructive contribution to world 
stability that is outlined in these pages. 

T. A. Bisson 


President Benes on War and Peace. New York: Czechoslovak Information 
Service, 1943. Pp. 162. Index. Whether one agrees or disagrees with 
Dr. Bene’’ opinions and policies it can hardly be denied that he is one of the 
very few European statesmen of international repute. Because of his multi- 
farious political activities outside of his own country many people are in- 
clined to see in the man primarily the internationalist and are apt to overlook 
that he is in the first place an ardent Czechoslovak or Czecho-Slovak nation- 
alist. Yet Dr. Bene’ appears in proper perspective only if one takes into con- 
sideration the nationalist as well as the internationalist. The present booklet 
contains statements made during his visit to the United States and Canada in 
May and June 1943. Numerous problems of post-war reconstruction are 
touched upon in these speeches and interviews. It is, of course, interesting 
to learn Dr. BeneS’ attitude on these problems. He seems, at present, less 
concerned with a Central European Federation of Poland, Czechoslovakia, 
Yugoslavia, and Greece than he used to be. At all events he states that 
“such a grouping must not be aimed against the Soviet Union” (p. 127). 
He thinks moreover that any integration of smaller states into larger blocs 
must be acceptable to the Great Powers—by implication Russia, the United 
Kingdom and the United States—on whose codéperation the future security 
and economic reconstruction of Europe will depend. At the same time he 
wants to regain for Czechoslovakia its pre-1938 position and expects that 
Hungary, Rumania, and Bulgaria will be compelled to restore those territo- 
ries which they have received since 1938, and advocates the liberation of 
Austria. He denies the existence of hyphenated Czechoslovaks though his 
statements on this point are not always consistent (cf. pp. 44 and 64). As 
for minority problems in Europe he suggests the transfer of population as a 
means of eliminating friction among minority groups (p. 137). As concerns 
post-war reconstruction in general he apparently subscribes to the following 
principles: a transitional reconstruction period before the final peace; a 
permanent system of security initiated by the United Nations; and collabora- 
tion in this system by the Soviet Union and the United States. Unfortu- 
nately some ‘‘globaloney”’ has crept into the pamphlet, for it is not quite 
clear what the distinguished author means by saying that World War II is 
“more global” than World War I. Likewise Dr. Benes’ statements on 
democracy in Czechoslovakia are open to question. Whether his interpreta- 
tion of the situation as it prevailed from 1918-1938 is accurate is compara- 
tively immaterial. However, in the light of Dr. Bene’’ own reports to the 
League of Nations on the reasons for not granting autonomy to Carpatho- 
Russia it is open to doubt whether it will be feasible in the near future to 
establish a special central parliament in the Carpatho-Russian district. In 
any case Dr. Bene’’ approach to these and other issues should by no means 
be ignored. Hence everybody interested in the reconstruction of Europe 


should be familiar with this pamphlet. 
Hans AUFRICHT 
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Inter-American Affairs—1942. Edited by Arthur P. Whitaker. New 
York: Columbia University Press, 1948. Pp. x, 252. For the student of 
Inter-American relations the series of annual reports, started by Dr. Whit- 
aker, beginning with the year 1941, is proving a most valuable work for 
ready reference, substantial commentary, and up-to-date information. The 
second volume, covering the momentous year 1942, maintains the high stand- 
ards of accuracy, laboriousness, impartiality, and keen insight which 
characterized the first. 

1942 was a year of exceptional importance in the history of our hemisphere. 
It marked the highest point and the triumphant vindication of continental 
solidarity when the twenty-one republics gathered in Rio de Janeiro to con- 
sult together after the treachery of Pearl Harbor, and virtually constituted 
an All-American front to resist totalitarian aggression. Political and diplo- 
matic events are ably discussed by Dr. Whitaker in his chapter on The Inter- 
American System. Equally valuable is the chapter by John P. Humphrey on 
Canada, whose ties with the other American nations are becoming closer day 
by day, not only in the commercial and economic but also in the diplomatic 
field. 

Studies of manifest interest and merit are also those contributed on the 
subjects of Industry, Commerce and Finance, by George Wythe and Constant 
Southworth; on Cultural Relations, by William Rex Crawford; on Social 
Welfare in Latin America, by Katharine F. Lenroot; on Health and Sanitation, 
by George C. Dunham; on Technical Codéperation, by Kenneth Holland. A 
List of References, Statistical Tables, a complete Chronology and a remark- 
able Index, facilitate considerably the search for data and information on 
every aspect and every fact of the vast network of intra-continental re- 
lationships. 

Ricarpo J. ALFARO 


La Aportacién Vasca al Derecho Internacional. By Jestis de Galindez. 
Buenos Aires: Editorial Vasca Ekin, 1942. Pp.192. 2.25 pesosarg. This 
little book offers chiefly an appreciation of the contribution of Francisco de 
Vitoria to modern international law, with a brief discussion of the basis, 
evolution, and possible future of that law. It contains a short sketch of 
Simén Bolivar, another Basque, as a symbol of the liberty which Vitoria ex- 
tolled and, in the Panama Congress of 1826, the originator of Panamerican- 
ism. It also offers very interesting and sympathetic sketches of the history, 
decadence, and renaissance of Basque culture in general. It is not necessary 
to agree wholly with the eulogistic view of Vitoria’s theories held by the 
author to find much of interest and considerable food for thought in this 
work of a former Assistant Professor in the Central University of Madrid, 
— the Spanish Civil War a refugee and teacher in the Dominican Re- 
public. 

GorDON IRELAND 


A Politica Exterior do Brazil, 1930-1942. By Jayme de Barros. Rio de 
Janeiro: Zelio Valverde, 1943 (2nd ed.) Pp. 308, iv. This book discusses 
Brazil’s foreign policy from the revolution of 1930 up to Brazil’s entry into 
the war on August 22, 1942, that is, during the presidency of Getulio Vargas. 
As in every authoritarian dictatorship, there is in Brazil a “‘ Vargas cult.” 
Inevitably the book extols the wisdom of the “Chief of Government.’ 
Nevertheless, it is an accurate and well-documented study, giving new de- 
tails, especially as to Brazil’s diplomatic attitude. As it contains many 
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pages treating of questions of international law, and reprints fully numerous 
diplomatic notes, declarations of conferences, and, particularly, Brazilian 
neutrality decrees with regard to the Leticia Affair, the Chaco War, and the 
present war, it is of interest not only to the historian but also to the inter- 
national lawyer. 

After an introduction, devoted to the main currents of Brazilian diplomacy 
from the attainment of independence down to 1930, the author discusses the 
reforms (in 1931 and 1938) of Brazil’s Ministry of Foreign Affairs and the 
foreign economic policy of Vargas. 

A detailed account of Brazil’s attitude in the Leticia Affair follows. This 
attitude was characterized by the strictest neutrality in the traditional sense 
and Brazil’s successful efforts toward a peaceful settlement of the conflict, 
reached by the Rio Protocol of May 24, 1934. 

A full picture of Brazil’s attitude in the Chaco conflict of 1928-29 and the 
Chaco War is given. Again strictest traditional neutrality, first a cautious 
attitude of reserve, later full participation in conciliatory efforts, leading to 
the Peace Protocol of June 12, 1935, and, after the long labor of the Buenos 
Aires Peace Conference, to the definitive Treaty of Peace of July 19, 1938. 

The greater part of the book is devoted to Brazil’s Pan-American policy. 
The original isolation from Spanish America is emphasized, from which Brazil 
was separated by language, by tradition, by the existence of the Empire, and 
by the retention of slavery. This led to a Spanish American animosity 
against Brazil, which was accused of imperialistic tendencies. The war of 
1825 with Argentina, Brazil’s non-participation in Spanish-American Con- 
gresses, the different interpretations of the principle of uti possidetis put for- 
ward in Brazil and other countries in conflicts over frontiers illustrate this 
situation. 

From the beginning of her independence Brazil’s foreign policy attracted 
her toward the United States, the other American State separated from 
Spanish America, which for a long time nourished sentiments of animosity 
against the peligro yanqui. Washington became from the beginning Brazil’s 
diplomatic center of gravitation. And Brazil,as the chapter on “Brazil and 
the Monroe Doctrine” shows, stood from the beginning for the continentali- 
zation of the Monroe Doctrine and for the idea of collective defense of the 
Americas. 

Brazil’s activity in the new Pan-Americanism from 1889 to the turning 
point of the good neighbor policy, and then at Montevideo in 1933, at Buenos 
Aires in 1936, and at Lima in 1938 follows. In the antagonism between 
Argentina and the United States, which the author interprets as an antagon- 
ism between universalism and continentalism, Brazil, the long-standing 
friend of the United States and yet enjoying the best of relations with Argen- 
tina, played the role of a mediator. 

At the beginning of the present war Brazil again proclaimed strictest neu- 
trality in the traditional sense. The author discusses the meetings of 
Panama (1939), Habana (1940), and (in great detail) Rio de Janeiro (1942), 
where Brazil again played the role of mediator between the United States 
and Argentina. He correctly states that the corresponding Rio resolution on 
the breaking of relations with the Axis was legally not obligatory but a simple 
recommendation. The book concludes with Brazil’s breaking of relations 
with the Axis and her entry into the war. 

The author is, on the other hand, completely silent on Brazilian foreign 
policy between Dunkirk and Pearl Harbor. Not a word about Vargas 
openly coming out for Fascism in June, 1940, about the split between the 
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generals, deeply impressed by German victories, and the pro-democratic 
party, led by Oswaldo Aranha, or about the oscillations of Brazilian neutral- 
ity policy during this period. But whatever these oscillations may have 
been (see Loewenstein: Brazil under Vargas, New York, 1942, pp. 274-284), 
it is undeniable not only that Brazil is traditionally our greatest friend in 
Latin America but also that Brazil’s military and economic codperation con- 
stitutes an important contribution toward winning the war. 
Joser L. Kunz 
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ANNUAL MEETING OF THE SOCIETY IN 1944 


The Thirty-Eighth Annual Meeting of the American Society of Inter- 
national Law will be held at Washington April 28-29, in the Carlton Hotel. 
Arrangements have been completed by the Committee on Annual Meeting, 
under the thoughtful chairmanship of Mr. Edgar Turlington. Mr. George 
A. Finch has been added to the Committee. It is suggested that members 
who will require hotel accommodations make early reservations. In the 
event that rooms are not available at down-town hotels, reservations may 
usually be secured at the Roosevelt or Lee Sheraton Hotels. 

The general topic of the meeting will be ‘‘ International Law in the Post- 
War World.” With the supplement to this edition of the JouRNAL devoted 
to the publication of a statement entitled ‘‘The International Law of the 
Future,” it is apparent that the Society and the Editors of the JourNAL 
foresee the need for courageously planning an orderly post-war world to 
assure a lasting peace. The President of the Society, Mr. Frederic R. 
Coudert, will open the meeting on Friday evening, April 28, at 8:15 o’clock. 
Addresses will then be presented by the Honorable Manley O. Hudson 
and the Honorable John J. Parker, Senior Judge, United States Circuit 
Court of Appeals for the Fourth Circuit. The opening session will be 
followed by an informal reception. 

On Saturday morning, April 29, at ten o’clock, Mr. Howard B. Calder- 
wood, Professor of Political Science, University of Michigan, will discuss 
“Conflicts of National and International Jurisdiction.”” ‘‘Law and Peace- 
ful Change”’ will then be discussed by Mr. Frederick 8. Dunn, Professor of 
International Relations, Yale University. Both topics will be followed by 
informal discussion from the floor. 

On Saturday afternoon at two o’clock, Mr. Quincy Wright, Professor of 
International Law, University of Chicago, will address the Society on ‘“‘The 
Enforcement of International Law.’”’ The discussion will be led by Mr. 
Edward P. Warner, Vice-Chairman of the Civil Aeronautics Board. 

The business meeting of the Society will be held at three o’clock, to be 
followed by a meeting of the Executive Council. 

The Annual dinner at the Carlton Hotel will be preceded by an informal 
reception at 7:30 o’clock on Saturday evening. Mr. Coudert, as toast- 
master, will present the following speakers: 


The Right Honorable the Viscount Halifax, K.G., British Ambassador 


to the United States. 
Hon. Tom Connally, Chairman of the Committee on Foreign Relations, 


United States Senate. 
Hon. Felix Morley, President of Haverford College. 


Dress will be optional. 
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In accordance with the advance notice mailed to members of the Society, 
it is requested that reservations for the annual dinner be mailed promptly in 
view of the limited accommodations available and the necessity for addi- 
tional advance notice to the hotel on account of existing conditions. 

Special attention is called to the luncheon meeting of the American Bar 
Association, Section of International and Comparative Law, to be held at 
Washington in the Mayflower Hotel on Friday, April 28 at 12:30 p.m. 
Tickets at $2.00 each may be secured from Mr. R. A. Bogley, Hibbs Building, 
Washington, D. C. Advance reservations are essential. ‘Post-War 
Judicial Organization” will be discussed and important committee reports 
presented. Society members are cordially invited by the Council of the 
Section to attend this meeting, and members of the Section have been 
invited to the Society’s meetings. 

JAMES OLIVER MurbDOocK 
Secretary 
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